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Judicial Diversity

Background and relevance
The Government has for some time now been considering measures to produce a more diverse judiciary. These measures began in April 2005.

Judiciary Part-time Working
From April 2005 part-time working was extended to judicial appointments below the High Court. It is hoped that this will encourage more diversity in applicants particularly as regards women.

In addition, applicants for judicial office in the High Court will now be faced with a 1,500 word essay and a 26 page application form. There will no longer be reliance on mere time serving.

English Law (14th ed) Chapter 2

Sexual offences: Gender imbalance in under-age sex: Human Rights

Background and relevance
The Sexual Offences Act 1956 in S6(1) provides that it is an offence, subject to certain exceptions, for a man to have unlawful sexual intercourse with a girl under the age of 16. A man is not guilty of this offence if he is under the age of 24 and has not previously been charged with a like offence and he believes her to be of the age of 16 or over and has reasonable cause for the belief.

A recent case raises an issue of imbalance in gender which was pleaded as a defence by the use of Articles of the Human Rights Convention.

E v Director of Public Prosecutions (2005) The Times February 9
The defendant was a boy aged 15 and the victim a girl of 15. They had consensual sexual intercourse and later the boy was charged with an offence under s6(1) of the 1956 Act. He did not plead the ‘under 24’ defence for reasons stated in the report as being that he was advised to plead guilty on advice that following conviction he could pursue in the High Court the issue whether S6(1) was contrary to Art 6 (right to a fair trial) and his right under Art 14 to enjoy that right without discrimination on the grounds of sex, race, colour, language, religion, political or other opinion national or social origin, association with a national minority, property, birth or other status. Art 8 was also raised in the judgment (right to respect for private and family life) on the basis that the act of intercourse was in private and consented to by the parties and so part of private life. The complaint of gender imbalance arose because only a man can be charged with the offence and so she becomes the victim and he becomes the defendant.

His appeal to the Queen’s Bench Divisional Court was turned down. Article 6 said the court applied to procedure rather than to the substance or ingredients of the offence/Art 8 did not apply because even if there had been a prima facie breach there was a public interest to deter boys and protect young girls from the risk of pregnancy a risk that did not apply to boys. Since Arts 6 and 8 did not apply Art 14 was not brought into effect.

Comment: It may be of course that the defendant knew how old the girl was and could not plead the ‘under 24’ defence but the report has nothing to say about this.

English Law (14th ed) pp 84 and 667

Human Rights: Article 9 of the Convention

Background and relevance

In an earlier website update we reported the ruling of the High Court in Regina (Shabina Begum) v Denbigh High School (2004) The Times June 18. The High Court had ruled in favour of the High School which sent home a pupil Shabina Begum then aged 15 for wearing a jilbab i.e. a gown covering the whole of her body except her hands and face. The Court of Appeal reversed that ruling;

The Queen (on the application of SB) v Headteacher and Governors of Denbigh School (2005) 155 New Law Journal 347

Article 9 of the Convention on Human rights provides as follows. 

Article 9:Freedom of thought conscience and religion

(1)
Everyone has the right to freedom of thought conscience and religion; this right includes freedom to change his religion or belief and freedom either alone or in community with others and in public or in private to manifest his religion or belief in worship, teaching practice and observance.

(2)
Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are prescribed by law and are necessary in a democratic society in the interests of public safety for the protection of public order, health or morals or for the protection of the rights and freedoms of others.

The Court of Appeal ruled that the school had infringed Miss Begum’s freedom to manifest her beliefs by taking the view that a shalwar kameeze was acceptable for the majority of Muslims and she should accept this. Lord Justice Scott Baker said ‘Every shade of religious belief if genuinely held is entitled to due consideration under Art 9.’

Comment: The school could have considered whether a limitation of Ms Begum's right was justified under Art 9(2) but since it had not done so it was impossible to conclude what the result would have been.

English Law (14th ed) p 85

Equality and Human Rights: a Bill before Parliament 

Background and relevance

There have been a number of proposals and discussion papers on the bringing together of the various separate Commissions on Sex Discrimination, Race Discrimination and Disability discrimination. The Government has introduced a Bill to deal with this and other matters in the Commons.

The Equality Bill 2004

The purpose of the Equality Bill is to establish the Commission for Equality and Human Rights (CEHR) and define its purpose and functions. The CEHR will have a range of powers to promote equality and tackle discrimination including a duty to consult with stakeholders to ensure all groups have an opportunity to participate and engage in its work and to monitor progress on equality, human rights and good relations between communities by publishing a regular ‘state of the nation’ report. It will have an explicit role to combat prejudice and reduce crime affecting particular communities including power to monitor hate crimes. It will have a regional presence across England, Wales and Scotland. The CEHR will be established in October 2007 but the Commission for Racial Equality will continue until April 2009 when its responsibilities will also transfer to the CEHR.

The Bill will also make unlawful discrimination on the grounds of religion or belief in the provision of goods, facilities, services, premises, education and the exercise of public functions (with some exceptions). Present legislation covers only employment.

The Bill will also create a duty on public authorities to promote equality of opportunity between men and women and to prohibit sex discrimination in the exercise of public functions e.g. as council members.

Civil Partnership

On the related aspect of discrimination and human rights in regard to homosexuals and lesbians the following material is relevant.

The Civil Partnership Act 2004

This Act that has previously appeared on this website will be brought into force on 5 December 2005. From that date same-sex couples will be able to give notice of their intention to register their civil partnership at a Register Office. It should be noted that the Act allows couples who have entered into legally recognised overseas partnerships to be treated as civil partners in the UK.

English Law (14th ed) pp 223, 226–7 and 420

The Law Making Process. UK Legislation: The Parliament Acts 1911 and 1949

Background and relevance

A challenge to the validity of the Hunting Act 2004 reached the House of Lords where an instructive judgment was given on the validity of Acts of Parliament passed into law without the consent of the Lords. The Hunting Act 2004 did not receive the consent of the Lords. The Government claimed that the 2004 Act was valid since it had been passed under the procedures laid down in the Parliament Act 1911 as amended by the Parliament Act 1949. The Parliament Act 1911 was passed by the Lords largely because the King promised that he would create, if necessary, sufficient new peers -who would support its passage through the Lords. Section 2(1) of the 1911 Act had provided that after a period of two years had elapsed any public Bill other than a money Bill or a Bill to extend the maximum duration of Parliament beyond five years could become an Act of Parliament without it being passed in the Lords.

The 1949 Act amended the 1911 Act by reducing the period of two years to one year. The provisions of the 1911 Act were used to enact the 1949 Act.

The claimants seeking to render void the ban on hunting with dogs which the Hunting Act 2004 had put into law said that the 1911 Act which was passed by the Lords could only be lawfully amended with the consent of the Lords. Thus since the 2004 Act was passed under the amended 1911 Act and since the 1949 Act was unlawful the 2004 Act was also unlawful.

Regina (Jackson and Others) v Attorney-General (2005) The Times February 17

The basis of the Lords ruling which was that the 2004 Act was valid was based in the main on the fact that the Parliament Act 1949 was valid because it did not fundamentally change the relationship between the Commons and the Lords. A Bill could as before under the 1911 Act be enacted without the consent of the Lords. It was only that the period in the procedure had been reduced from two years to one year. The Lords delaying power was maintained but for a shorter period.

English Law (14th ed) p 178

Law of Contract: Intention to create legal relations: context employment

Background and relevance

It is a requirement of the law of contract that promises must if they are to have contractual force be made with the intention to create legal relations. The Employment Appeal tribunal (EAT) considered this essential of a valid contract in ruling that a conversation between an employee and his manager at a Christmas office party was not enforceable as a contractual obligation to increase the employee’s remuneration. The words were of comfort and as such unenforceable.

Judge v Crown Leisure Limited (2004) EAT/0443/04

Mr Judge was an Operations Manager for Crown Leisure (CL). His salary was £17,000 per annum which excluded bonuses. In 2001 CL appointed an office manager from a sister company. He was paid £35,000 per annum which excluded bonuses. The reason for the difference in remuneration was that the incoming manager had been assured that there would be no reduction in his remuneration on his transfer to CL. A senior manager had informed all the operations managers that they should be brought roughly in line whatever their geographical areas and responsibilities.

In December 2001 CL held its annual Christmas party. Spouses and partners were invited. Mr Judge contended that at the party the senior manager had promised that Mr Judge would be put on the same scale as the transferred operations manager within two years. In April 2002 Mr Judge received a pay rise of only 1.5% and an increase in bonus so that his remuneration package was some £35,000 per annum. The transferred manager's package was some £43,000. Mr Judge resigned after being told that it was unlikely that his package would be increased. He claimed constructive dismissal by reason of the employer’s fundamental breach of contract i.e. a failure to perform a contract made at the Christmas party in regard to remuneration increases.

The EAT affirmed the decision of the employment tribunal and ruled that if the alleged conversation did take place the senior manager’s words in the convivial spirit of the evening were words of comfort that he would in the future bring the operations managers to broadly the same level of pay. Given the environment of the conversation there was no intention to make a legally binding contract. Therefore Mr Judge had resigned and had not been dismissed. Accordingly his claim failed.

English Law (14th ed) p 282–3 (heading ‘other cases’)

Employment Law: A successful religious discrimination case 

Background and relevance

The Employment Equality (Religion or Belief) Regulations 2003 came into force on 2 December 2003. In what is believed to be the first legal victory under the new regulations a claimant has been successful and awarded £10,000 compensation.

Khan v NIC Hygiene Ltd (2005) 155) New Law Journal 160

Mohammed Sajwal Khan was dismissed for gross misconduct after he came back from a pilgrimage to Mecca. The employer contended that he had not been given proper authorisation to make the trip. He used his 25-day holiday entitlement and another week of unpaid leave.

Mr Khan had worked for NIC Hygiene as a bus cleaner for seven years. He had twice asked for permission from the employer but had not received a reply. Later his manager told him that if he heard nothing further it was 'all right to go'.

Mr Khan later claimed religious discrimination under the 2003 regulations. His claim succeeded and an award of £10,000 was made.

Comment: It should be said that the basis of this dispute was that Mr Khan thought his leave had been approved whereas those at higher management levels in the company did not. If Mr Khan's request had to his knowledge been refused by the company on the ground say, that his absence could not be covered for that period of time in that particular year but that the company would agree to him taking time off in the following year then his claim for that position taken by the company might well have failed. The decision certainly cannot be read as giving employees the right to take periods of time off for religious purposes whenever they wish. On the matter of the reward it is unlikely that Mr Khan will receive the full sum because NIC Hygiene went into administration.

English Law (14th ed) p 405
Employment Law

Implementation of works councils (or Information and consultation) directive

The Information and Consultation of Employees Regulations (SI2004/3426) came into force on 6 April 2005. They implement the above Directive to establish a general framework for informing and consulting employees.

The regulations made under s42 of the Employment Act 2004 provide that from 6 April 2005 employers with at least 150 employees will be obliged to inform and consult with employee information and consultation representatives. This will be extended from 6 April 2007 to apply to undertakings employing at least 100 employees and from 6 April 2008 to those with at least 50 employees. 

A pre-existing agreement may be followed but it must cover all employees and be approved by a majority of the employees. This will normally involve the taking of a ballot by voting or in the smaller firm by signatures. These agreements can also be approved by representatives of the employees e.g. a trade union provided it represents a majority of the employees. 

There is a great deal of latitude as to what is disclosable and consulted upon subject to the agreement mentioned above. 

An agreement may also be negotiated but such an agreement will only be effective to avoid the standard provisions if:

· all negotiating parties sign it; or

· the majority sign it and at least 50% of the workforce approve the agreement in writing; or

· at least 50% of those employees vote to support the negotiated agreement.

The agreement must cover all employees and provide for the appointment or election of representatives to be consulted or for all employees to be consulted.

Again, there seems to be complete freedom to decide what information is covered and what is not.

Default standard statutory provisions
On failure to have or obtain an agreement then under the default statutory procedure the employer must:

· give information to the information and consultation representatives of fairly recent and probably developments of the undertakings activities and economic situation;

· inform and consult with the representatives regarding the situation, structure and probably development of employment within the undertaking and on any measures envisaged in particular where there is a threat to employment within the undertaking; and

· inform and consult in regard to reaching agreement with the representatives on decisions likely to lead to substantial changes in work organisation or in contractual relations.

Comment: The above regulations extend collective consultation already in place in transfer of undertakings and redundancy situations. There is ACAS Guidance available for £1 (see ACAS website www.acas.org.uk). The DTI has published Guidance free (see DTI website for regulations and Guidance at www.dti.gov.uk/er/consultation/.proposal.htm)

This is new material in the Chapters Part quoted
English Law (14th ed) Chapter 19

Employment Law

Employment Protection: Increase of limits 

Background and relevance

There is usually an annual increase in the amounts of the various awards that can be made by employment tribunals. The increases reflect the rise in the retail prices index from September in one year to September in the next. The latest increases are based on the period September 2003 to September 2004. They apply where the event giving rise to an entitlement to compensation occurred on or after 1 February 2005.

The Employment Rights (Increase of Limits) Order 2004 (SI 2004/2989)

The new and previous limits are:

· minimum amount of basic award for unfair dismissal related to trade union membership and/or activities-£3,800 (was £3,600);

· limit on daily amount of guarantee payment £18.40 (was £17.80);

· basic award for unfair dismissal for participation in health and safety activities, or as a pension scheme trustee, or for redundancy or TUPE involvement including consultation £3,800 (was £3,600);

· limit on compensatory award for unfair dismissal £56,800 (was £55,000);

· limit of a week’s pay for basic award, redundancy and in insolvency payments - £280 (was £270).

The minimum amount of compensation awarded for exclusion or expulsion from a trade union rises from £5,900 to £6,100.

English Law (14th ed) pp 428, 454–9

Minimum Wage

The National Minimum Wage for employees aged 22 and over will increase from £4.85 to £5.05 in October 2005 (in line with average earnings) and will further increase to £5.35 in October 2006. The youth rate which applies to 18-21 year olds will rise from £4.10 to £4.25 in October 2005 and to £4.45 in October 2006.

Access the DTI website at www.dti.gov.uk 

English Law (14th ed) p 417
Employment Law: Sex discrimination: Sexual harassment

The EAT has ruled that where male employees view pornographic images on an internet screen in an office where a female colleague is present this constitutes, on the face of it, sex discrimination by way of sexual harassment. Furthermore the fact that the female employee does not complain about the conduct does not give the employer a defence where the behaviour is so obviously offensive. (See Moonsar v Fiveways Express Transport Ltd (2005) 753 IRLB 13).

Ms Moonsar is of Indo-Caribbean origin. She was employed a data entry clerk at Fiveways Express, a courier company. She worked four evening s a week to earn money for private medical treatment. During the evening shifts male members of staff downloaded pornographic images from the internet and viewed them in close proximity to her workstation. At the time she did not complain because she wanted to keep her job though she said later that she considered the behaviour to be unacceptable.

She was later dismissed allegedly for redundancy but discovered she had been fired ahead of a white employee who had worked at the company for a shorter time than she had. She brought a claim for racial discrimination and also sex discrimination the latter in connection with the pornographic images viewed in her presence.

The employment tribunal ruled that the conduct of the male employees was not sexual harassment because she had not complained at the time and the images had not been circulated to her. In regard to race discrimination she succeeded and was awarded £1,000 for injury to feelings. Ms Moonsar appealed to the EAT which ruled that downloading of the images had potential to cause affront to a female colleague working in such close proximity and would be regarded by her, as a woman, to be degrading or offensive. It was true that she did not complain at the time but this was no defence because the behaviour was so obviously offensive and there was evidence that she did find it unacceptable. Having shown that there was a case to answer the burden moved to the employer to show that M had been a party to, or had enjoyed, the conduct of her male colleagues so that the conduct was not discriminatory. this the employer could not do because M had played no part in what was going on. Therefore, the EAT found that there was sex discrimination and remitted the matter to the tribunal to make an award. The EAT also found that although the £1,000 award for race discrimination was ‘on the low side’ it was not outside the band of reasonable awards a tribunal could make.

Comment: Most employers have a policy stating that downloading of pornographic material will be regarded as gross misconduct. Employers should however reinforce that policy by reminders on a regular basis. The employer may then have the statutory defence of taking all reasonably practicable steps to prevent the occurrence. The mere fact that a policy exists is unlikely to be enough without regular reinforcement.

English Law (14th ed) p 427

Employment Law: Transfer of employees: More protection

Background and relevance

The scope of employee protection given by the Transfer of Undertakings (Protection of Employment) Regulations 1981 could be extended to employees transferred over an extended period of time as distinct from the usual scenario which is that to obtain protection the employees concerned must be transferred along with the business function.

Celtic Ltd v Astley (Case C478/03)

The Celtic case which is currently before the European Court of Justice to which it was referred by the House of Lords concerns the UK government’s transfer of its training and vocational training services to Training and Enterprise Councils in the early 1990s. This involved the transfer of employees some six years after the transfer of the function.

· Advocate-General Poiares Maduro has now issued an opinion that in principle a protected transfer can take place over a period of time if the following conditions are satisfied:

· the terms and conditions under which the employee works are the same when the transfer of contracts takes place as they were when the decision to transfer was made;

· the parameters of the transfer of the undertaking were identified at the beginning and the only possible date for the transfer is the one on which contracts are transferred;

· the employees consented to the deferred transfer of their contracts. 

Comment: An Advocate-General’s opinion is not binding on the ECJ but the court usually follows it, and in any case it is persuasive on the Court in reaching a decision.

English Law (14th ed) p 452

Law of Torts: Professional negligence: Clinical negligence no damages for loss of chance of recovery

Background and relevance

A recent ruling by the House of Lords has raised the issue of whether in medical or clinical negligence the failure of a practitioner to make a correct diagnosis at an early stage of a progressive illness so that when a correct diagnosis is made the delay has reduced the patient's chances of recovery is a head of damages in itself as loss of a chance. The House of Lords has ruled that it is not. The loss of a chance cases can cause difficulty for students but this note will seek to show that the ruling is based quite straightforwardly on the well established principle that the claimant must prove causation.

Gregg v Scott (2005) The Times January 28

The claimant Mr Gregg developed a lump under his arm. He went to see Dr Scott who told him it was a collection of fatty tissues. One year later another practitioner discovered it was cancer of a lymph gland. By this time the claimant’s chances of surviving for ten or more years if treated promptly had fallen it was said from 42% to 27%. The tumour had spread to his chest. The treatment temporarily destroyed the tumour but the claimant had a relapse and was left with a poor prospect of survival.

He claimed against Dr Scott in negligence for loss of a chance of medium term recovery. The House of Lords ruled against him. The reason basically was that the court will not move on damages unless the claimant can prove causation. Nobody could say that the claimant’s chances of recovery had been reduced. Nobody had actual knowledge of that. When the court is faced with a situation of lack of knowledge it deals with it by burden of proof. The claimant must prove causation. Sadly, neither Mr Gregg nor anyone else could.

Comment: Even medical science cannot prove a result in cases such as this. Many treatments may work, hopefully will work but not all do on all persons. In such a situation the rule of proof of causation will defeat the claim. 

English Law (14th ed) p 532

Consumer Credit: No compensation for credit cards used abroad

Background and relevance

The following High Court judgement is significant in that it clarifies an area that has been uncertain for many years. It confirms the position taken by most leading credit card issuers since the Consumer Credit Act 1974 that they are not liable for overseas transactions and that persons who buy faulty goods abroad by credit card are not able to claim compensation from the card issuer. Section 75 of the Consumer Credit Act 1974 provides that for credit purchases with a cash price of over £100 and
not more than £30,000 the consumer is entitled to claim from the lender if say the goods are faulty by reason of the supplier breaching the contract or because of misrepresentation.

Office of Fair Trading v Lloyds TSB Bank plc [2004] 154 New Law Journal 1728

The High Court ruling was made by Mrs Justice Gloster in the Commercial Court (part of the High Court). The main parts of the ruling were as follows:

· Parliament when passing the 1974 Act could not have intended to impose a liability on UK card issuers when the only connection the UK had with the transaction was the fact that the card had been issued to a UK individual;

· imposing a liability in regard to overseas transactions would make card issuers the insurers of some 29 million foreign suppliers the great majority of which the card issuer would never have heard of and could not assess;

· there was no evidence that Parliament ever considered the territorial effect of s75.

Comment: Most card issuers operate a voluntary policy of paying valid overseas claims. Whether they will continue to do so or not remains to be seen. Also we may get Government intervention in consumer credit legislation as it goes through Parliament (see Consumer Credit Bill 2005)

English Law (14th ed) p 

Criminal Law: General defences: Consent

Background and relevance

Consent of the victim is raised in the civil law by way of the defence of volenti non fit injuria (or the rule of assumption of risk) and more rarely in the criminal law where the courts are more reluctant to allow consent as a defence at least where there is infliction of bodily harm the ground being public policy (see R v Brown [1993] 2 All ER 75). However the Court of Appeal has now ruled and set out guidance in relation to the criminal prosecution of alleged offences resulting from sporting injuries.

R v Barnes (2005) The Times January 10

In this case the Court of Appeal quashed the conviction of the defendant who had been found guilty of causing a serious  injury to the leg of an opponent following a tackle during an amateur soccer match. The prosecution had contended that the tackle was late, unnecessary, reckless and high up on the legs. The defence contended unsuccessfully at the trial that the tackle while ‘hard’ was a fair sliding tackle in the course of play resulting in an unintended accidental injury. The defendant was convicted of inflicting grievous bodily harm under s 20 of the Offences against the Person Act 1861.

In quashing that conviction the Court of Appeal ruled that criminal proceedings should be reserved for grave cases; sufficiently grave to be classified as criminal. Those who take part in sports said the court consented to physical injury that was an inevitable risk and an instinctive error, by reaction or misjudgement in the heat of the game was not to be classed or categorised as criminal activity.

to physical injury that was an inevitable risk and an instinctive error,, eek

Comment: This judgment will go a long way to stopping the growing practice of disgruntled players using the criminal law to compensate for defeat or humiliation on the field of play.

English Law (14th ed) p 678

Companies Update

Appeal Note

Directors’ lack of authority: Transactions with shareholders

Background and relevance

Much has been said and written regarding the ruling of the High Court in EIC Services Ltd v Phipps (2003) and so it is necessary now to note that the ruling of the High Court in that case has been reversed Appeal. (see below)

EIC Services Ltd v Phipps [2004] EWCA Civ 1069

The High Court ruling was an unexpected interpretation of S 35A of the Companies Act 1985. This section allows those ‘dealing’ with a company in good faith to overcome any lack of authority in the company’s directors in regard to a corporate transaction and to regard it as valid and enforceable against the company. The section has been regarded mainly as a protection for outsiders e.g. to enable a creditor to regard as valid and enforceable a contract entered into by directors who did not have authority to make it. However the High Court ruled that the section was available to shareholders in regard to a disputed issue of bonus shares and had the effect of validating an by the directors but beyond their powers.

The Court of Appeal ruled that it cannot be inferred that S 35A applies to shareholders when transacting with their company.

The Court of Appeal looked in particular at that part of S 35A that requires those taking advantage of it to be ‘dealing’ with the company and looking at the facts of the case, an issue of bonus shares, ruled that such an issue is an internal arrangement with no change in the company’s financial position nor in the proportionate shareholdings of its members. No action is required by a shareholder and so the shareholder is not a person who is 'dealing' with the company.

Comment: While one cannot rule out a future decision that might distinguish or reverse this Court of Appeal ruling it  does seem that the Court of Appeal sees ‘dealing’ in the sense of a commercial transaction and transactions between the company and its members as such do not fit readily into a commercial mode. A shareholder who sold property to his company through directors who did not have authority to make the contract might fair better in his capacity as member/creditor.

English Law (14th ed) p 294

