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Legal System

County court: a new jurisdiction

This website has already noted the Civil Partnership Act 2004. In brief it allows homosexual and lesbian couples to get rights similar to those of married couples by registering their partnership in a civil ceremony at a register office. These partnerships can be dissolved on the grounds of unreasonable behaviour but not until after one year. Other grounds are separation for two years with the agreement of both parties or that failing separation for five years or more. There is now provision for a new class of county court known as a civil partnership proceedings court (which will have a similar status to divorce county courts) which will deal with dissolution proceedings and children of the civil partners either adopted or from previous heterosexual relationships.

A study of the English Legal system necessarily involves a knowledge in broad terms at least of the jurisdiction of the various courts.

This is a new one for the county court. 

English Law  ((14th ed)) page 33

Crime: defence of necessity: Human Rights Convention

In a recent case the Court of Appeal Criminal Division has considered a prosecution for using cannabis where the defendant raised the defence of necessity because he needed it to relieve pain following an accident. He also raised Article 3 of the Convention (protection from torture or inhuman or degrading treatment) as allowing him to plead necessity as a defence.

R v Altham (2006) The Times February 1

The defendant suffered pain from a road accident some 15 years before this prosecution was brought. He used cannabis to relieve the pain. He was later prosecuted for the offence of possession of a controlled drug i.e. cannabis contrary to s 5(2) of the Misuse of Drugs Act 1971. He was convicted of this offence in Preston Crown Court and appealed to the Court of Appeal. His appeal was dismissed.

His contention that notwithstanding that the cause of his condition was a road accident some 15 years before the State had an Art 3 obligation to allow him to take any steps necessary to alleviate his condition even though those steps involved breaches of the law was not accepted by the court. The state had done nothing to subject the defendant to either inhuman or degrading treatment and therefore Art 3 was not engaged. Art 3 did not require the State to take any steps to alleviate his condition.

The defence of necessity did not apply because if it were applied it would enable individuals to treat themselves by unlawful acts without medical intervention or supervision.

Accordingly the trial judge was right to hold that the defence of necessity should not be left to the jury.

Comment: Since the prosecution the defendant had been prescribed another drug which alleviated his pain to such an extent that he no longer used cannabis.

English Law ((14th ed)) pages 84 and 677

Judiciary: the new Judicial Office

Judges under constitutional reforms are taking over responsibility from the Lord Chancellor for their work, budget, deployment, conduct, discipline and what is described as ‘well-being’. The Lord Chief Justice becomes the official head of the judiciary and becomes the head of the new Judicial Office with a staff of civil servants and its own budget. These changes came into force on 3 April 2006. There is also a judicial Communications Office to handle media relations and of course the Judicial Studies Board that handle the training of judges. There will be a judicial website and a judicial intranet. The Judicial Office touches on all judicial office-holders including magistrates.

English Law ((14th ed)) page 99

Company law: distributions

It is a general principle of UK law that ignorance of the law is no excuse. This principle was not applied in a High Court ruling concerning the payment of dividends in contravention of the distribution rules of the Companies Act 1985. The ruling was to the effect that where dividends are paid to directors in contravention of s263(1) of the CA 1985 (Certain distributions prohibited) the directors concerned are not liable to repay those dividends unless they know or have reasonable grounds to believe not merely the facts giving rise to the contravention but also that it is unlawful. Ignorance of the law is in effect a defence to a claim for repayment under s277(1) which does require knowledge of reasonable grounds for believing that the distribution is made in contravention of Part VIII of the CA 1985 ‘at the time of the distribution’. (See It's a Wrap (UK) Ltd (in Liquidation) v Gula and another [2005] All ER (D) 94.)

The ruling in this case was given in a reserved judgment in the Chancery Division dismissing a claim that distributions made to the defendants Barbara and Anthony Gula were liable to repayment under s 277(1) of the CA 1985. The company claimed that the dividends were paid to the directors concerned at a time when they knew that no profits were available. The two directors had received advice from their accountant that the distributions were the most tax efficient way of drawing a salary. They did not realise that the distributions although paid when there were no profits contravened the CA 1985.

The company's claim failed because the defendants were not aware of the unlawful nature of their acts.

English Law ((14th ed)) page 182

Royal Assents: Equal treatment : Consumer credit: illegal working

The following Acts already considered when Bills have received the Royal assent:

Equality Act 2006 on 16 February 2006

Consumer Credit Act 2006 on 30 March 2006

Also receiving the Royal Assent on 30 March 2006 was the Immigration, Asylum and Nationality Act 2006. 

The texts deal with the Asylum and Immigration Act 1996. Section 8 of this Act contains a criminal offence punishable with a fine of up to £5,000 for employing a person who does not have permission to live and work in the UK. The 2006 Act repeals s8 and introduces a scheme of civil penalties including fines of up to £2,000 per illegal employee and a possible two-year custodial sentence and an unlimited fine for those found knowingly to have used or exploited illegal workers. An employer may be excused from paying a penalty if he or she complies with an Order to be made by the Home Secretary who is also empowered by the Act to issue a Code of Practice for employers on how to avoid the risks of a claim for unlawful discrimination when applying the new provisions.
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English Law (14th ed) page 406

Employment

Equal Pay: a change in the law?

Under the Equal Pay Act 1970 (as amended) once a woman has proved that she is doing equal work or work of equal value to a male comparator the burden of proof passes to the employer to prove that the reason for this is not related to her sex. Up to now the law has required objective justification i.e. justification that actually exists in reality and not what the employer thinks exists, only for indirect discrimination as where the difference in pay affects more women than men. However a ruling by the Employment Appeal Tribunal is to the effect that objective justification is required in all equal pay disputes including direct discrimination.

Sharp v Caledonia Group Services Ltd [2005] All ER (D) 9

Ms Sharp was employed by Caledonia as a financial accountant. She claimed before an employment tribunal that she was receiving an unequal salary and benefits compared to male employees doing work of equal value. An independent expert agreed that her work was of equal value to that of the office manager, a Mr Barnes. Her employer argued that the extra pay received by Mr Barnes had been awarded to him when he was undertaking work of a very personal nature for the chairman of the company. After the death of the chairman the company had not thought it right to reduce the salary of Mr Barnes and had increased it in line with inflation. Therefore the tribunal dismissed Ms Sharp's claim because the difference in pay they said was a genuine material factor not related to sex. There was an appeal by Ms Sharp to the EAT which ruled that it is not enough merely to show that the reason for the difference was genuine unless the employer can also show that the difference is 'appropriate and proportionate’. Those said the EAT are the ingredients of objectivity which employer must prove and not merely a difference in pay not related to sex. Ms Sharp's appeal succeeded.

English Law (14th ed) pages 420–421

Part-Time Workers: House of Lords rules

The House of Lords has considered the right of part-time workers to equal treatment with full-time workers in terms of pension and sick pay rights. The Part-Time Workers (Prevention of Less Favourable Treatment) Regulations 2000 (SI 2000/1551) provide in essence that a part-time worker must not be treated less favourably than a comparable full-time worker who at the time of the alleged less favourable treatment is employed by the same employer under the same type of contract, and engaged in the same, or broadly similar work. Very often in the past part-timers have been unable to satisfy the comparison requirements because, among other things, full-timers undertake extra tasks and there may be differences in qualifications and skills. However, while accepting this, the House of Lords has ruled that a tribunal should concentrate on the similarities in the work rather than merely the differences in concluding whether part-timers are engaged in the same or broadly similar work. (See Matthews and Others v Kent and Medway Towns Fire Authority and Others (2006), The Times, March 2.)

Part-time fire fighters, represented by the Fire Brigades Union, contended that they were suffering discrimination in comparison with their full-time colleagues in terms of the right to join the Firefighters Pension Scheme and in terms of sick pay conditions. The claim failed before a tribunal and the Employment Appeal Tribunal and the Court of Appeal, all of these ruling that the part-time retained firefighters were not engaged in the same or broadly similar work. However, the House of Lords allowed their appeal, though two out of the five Law Lords dissented.

In broad terms the judgment of the House of Lords had two main planks. The first was that in the lower court and tribunals there had been an over-concentration on differences instead of similarities. It had been accepted by the original tribunal that both sets of firefighters' work at the site of a blaze was, in effect, the same, and that work was central to the work of a firefighter and to the enterprise of the Fire Brigade as a whole. Secondly, while accepting that the full-timers carried out measurably additional job functions and there could be material differences in qualifications and skills, this did not prevent the work of the part-timers, in terms of the core function of a firefighter, being the same or broadly similar. The case was remitted to the tribunal for reconsideration at a second hearing which should also decide how to remedy the situation.

Comment: The conditions on which, for example, the part-timers should be admitted to the pension scheme in terms of back-dating must be looked at. In general terms, however, the ruling gives a green light to many other part-time workers in other employments to bring discrimination claims on the basis of the ‘core function’ ruling.

English Law (14th ed) page 423

Awards and payments to employees: increases

The various awards and payments to employees for e.g. unfair dismissal are reviewed annually to reflect the rise in the retail prices index. The latest Order appears below.

The Employment Rights (Increase of Limits) Order 2005 (SI 2005/3352)

This order came into force on 1 February 2006. The increases in the Order reflect the rise in the retail prices index from September 2004 to September 2005. They apply where the event giving rise to compensation or payment occurred on or after 1 February 2006. The limits are:

· minimum amount of basic award for unfair dismissal related to trade union membership and/or activities-£4,000 (previously £3,800);

· limit on daily amount of guarantee payment £18.90 (previously £18.40);

· basic award for unfair dismissal for participation in health and safety activities, as a pension fund trustee, or for redundancy or TUPE involvement, including consultation and working time cases £4,000 (previously £3,800);

· limit on compensatory award for unfair dismissal £58,400 (previously £56,800);

· limit of a weeks pay for unfair dismissal basic award, redundancy and insolvency payments £290 (previously £280)

The minimum amount of compensation for exclusion or expulsion from a trade union rises from £6,100 to £6,300 and the amount of the award where an employer makes inducement offers to an employee if he or she does not join a trade union or opts out of a collective bargaining agreement rises from £2,500 to £2,600.

English Law (14th ed) pages 454–456

Transfer of Undertakings: Protection of Employment

After much consultation and delay the Transfer of Employment Regulations 2006 are issued and in force. The context which is considered in the relevant texts is broadly that when undertaking (business) A is transferred to B there are certain protections in the law in regard to the employees of A that are transferred.

TUPE Regulations 2006

The Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI 2006/246) came into. force on 6 April 2006. They replace in their entirety the TUPE Regulations 1981 (SI 1981/1794). Key changes are set out below.

Relevant transfers. European Court case law under the Acquired Rights Directive rules that a mere changeover of a contractor without more does not amount to a transfer of undertakings. However, under the 2006 Regs a contract change will in general effect a transfer. Thus UK workers will get better treatment than the Directive strictly requires. The 2006 Regs apply to 'not-for-profit' transfers, thus now covering central and local government outsourcing, privatisations, and transfer of or by, e.g. charitable bodies. This consolidates existing European Court case law.

Importantly, the requirement that there be a change of employer is retained. Acquisitions of companies by share sales continue to be excluded.

The new definition of a transfer does not apply, e.g. where the transferee will carry out a single event or a task of short-time duration, as in providing services for a conference. The original intention to exempt changeovers of professional services has been dropped because of the difficulty of defining 'professional services' other than the more obvious ones such as accountancy and law. 

Changes to terms and conditions of employment. Under European Court case law the power of the employer to vary employment terms, even with the employee's consent, is much restricted. However, the 2006 Regs allow an employee to agree to vary terms if the sole or principal reason is a reason connected with the transfer, that is an economical, technical or organisational reason (an ETO reason) entailing changes in the workforce or a reason unconnected with the transfer.

This does not allow changes of terms to harmonise with the terms of the transferee's employees.

Formerly, if on transfer there was a substantial change in the working conditions to the detriment of the employee, that employee could resign and claim constructive dismissal. UK case law had, however, ruled that the change had to be a breach of contract (a repudiatory breach). The 2006 Regs require a substantial change but not a repudiatory breach. This may well increase employee claims where changes to terms are not an actual breach of contract.

Insolvency. The 2006 Regs provide that the transfer of employment obligations and protection against dismissal do not apply where the transferor is subject to insolvency proceedings. As regards debts transferred to the transferee are concerned; debts due to transferring employees which are reimbursable by the Secretary of State, such as arrears of pay, payment in lieu of notice, and holiday pay, are not transferred but other debts owed by the insolvent transferor are. The transferor or transferee, or an insolvency practitioner, can agree contract variations via appropriate employee representatives, e.g. a trade union.

Notification of employee liability information. Under the 2006 Regs the transferor is required to notify to the transferee ‘employee liability information' in regard to transferees. This covers, e.g. identity and age, written employment particulars, disciplinary information and tribunal claims, and information about collective agreements. Failure to notify can lead to a claim before a tribunal by the transferee and an award of compensation of a minimum of £500 per employee where failure is relevant.

Joint and several liability. In two areas where liability would fall exclusively on the transferee, i.e. failure to inform and consult and personal injury liability, the 2006 Regs provide for joint and several liability. The transferee will be jointly and severally liable with the transferor. Liability can then be apportioned. This is not so good for the transferee as an indemnity would have been, but it improves the former position.

The 2006 Regulations can be accessed at www.opsi.gov.uk/si/si2006/20060246.htm.

English Law (14th ed) (no reference)

Law of Tort

Negligence and latent damage

The House of Lords has given its first ruling on s14A of the Limitation Act 1980 in an action against a firm of chartered accountants for alleged negligent advice following the acquisition by the claimant of a controlling interest in a company that failed resulting in the claimant’s loss of money. At the time when the claimant commenced his action the primary period under the Limitation Act 1980 for this type of negligence claim i.e. six years had expired. However the claimant relied on s14A of the 1980 Act under which the limitation period for negligence actions may be extended to three years from the date on which the claimant had both the knowledge required for bringing an action for damages in respect of the relevant damage and the right to bring such an action. The claimant bears the burden of proving that he did not have the requisite knowledge during the primary period and as regards this second three year period that he first had knowledge no more than three years before the issue of proceedings. 'Knowledge' for the above purposes is :

· knowledge of such facts relating to the damage as to cause a reasonable person to consider it sufficiently serious to justify bringing a claim, and

· knowledge that the damage was attributable in whole or in part to the act or omission which it is alleged to constitute negligence. Knowledge that the act or omission was negligent as a matter of law is not relevant. The issue in the Lords centred around the claimant's knowledge of the facts leading to the claim.

Haward v Fawcetts (a firm) (2006) The Times March 3

The defendants, a firm of chartered accountants, were retained by Mr Haward and relying on their advice he purchased a controlling interest in a company in 1994. The company did not succeed and further investments in 1995, 1996, 1997 and 1998 failed to improve things. The allegation was that the company had been insolvent. Mr Haward asked a specialist in corporate rescue to look into the ever-mounting losses and a claim for damages for professional negligence against Fawcetts was commenced on 6 December 2001. The claims for loss in regard to the 1996, 1997 and 1998 investments could proceed but under the primary period of six years claims in respect of the 1994 and 1995 investments could not. However Mr Haward relied on s14A saying that he had not acquired the requisite knowledge until December 1998 i.e. within three years of the start of his action.

The House of Lords ruled that he did have the requisite knowledge. The performance of the company had missed the original financial predictions by such a massive margin that Mr Haward must have known before December 1998 that some thing had gone wrong when those predictions were made in the first place and this was the ‘essence’ of his case. He knew he had made a bad investment. The key criterion said their Lordships is when a claimant first knows that in essence he has a case.

Comment: In previous cases the court has been concerned with possible competing reasons for the company’s downfall e.g. the possibility of poor trading conditions, misconduct by a board director and so on as possible reasons why the claimant might have thought the business had failed. The House of Lords ruling on knowledge as being merely the ‘essence’ of a case against the defendant will make it harder for claimants to invoke extensions of time through much will depend on the facts of the case.

English Law (14th ed) page 505

Crime: assault occasioning actual bodily harm: Tort; assault and battery

The Queen's Bench Divisional Court has concluded that the lopping of hair without consent can constitute an offence under s47 of the Offences against the Person Act 1861.

The scenario is also one that would allow a claim for damages at civil law for assault and battery.

Director of Public Prosecutions v Smith (Michael) (2006) The Times January 19

The defendant cut off the complainant's pony tail without her consent with a pair of kitchen scissors. She was his former girlfriend. The issue was whether this had caused 'actual bodily harm' for the purposes of the s47 offence. The Dudley justices had ruled that the defendant had no case to answer because there was no evidence of bruising bleeding or cutting of the skin and in the absence of evidence of any psychiatric or psychological harm the facts alleged could not amount to actual bodily harm.

The Queen's Bench Divisional Court to which the DPP appealed did not agree. Even if scientifically speaking hair above the surface of the skin was dead tissue it remained part of the body and was intrinsic to each individual. Therefore the lopping of hair as part of an assault on the victim was capable of amounting to an assault occasioning actual bodily harm.

The case was sent back to the justices with a direction to continue hearing it.

Comment: It will be appreciated that the fact that the situation here could be the basis of an action for damages for assault and battery and could be used to illustrate the civil scenario if care is taken to point out that it was a criminal prosecution.

English Law (14th ed) pages 508–510 and page 662

Contributory negligence: smoking

The High Court has considered, in what appears to be the first reported case on the subject, the question whether the smoking of tobacco constituted contributory negligence in terms of a death from cancer of the lung. The ruling is to the effect that a person who continues smoking when he or she knows or ought to know that by doing so his or her health is being damaged or that he or she risks doing so may be held liable for contributory negligence if illness which may be exacerbated by smoking is suffered.

Badger v Ministry of Defence [2005] All ER (D) 248 (2006) 156 New Law Journal 65

The claimant's husband died of lung cancer in May 2002 at the age of 63 years. He had worked for the defendants between 1954 and 1987 and in the course of his work as a boiler maker he had been exposed to asbestos dust and fibres which were causative of lung cancer from which he died and he had started to smoke from 1955 on which was also causative of lung cancer. The defendant while admitting primary liability asked that the damages be reduced by 25% by reason of the smoking which it was contended constituted contributory negligence.

The High Court ruled that there had been no contributory negligence in starting to smoke in 1955. Then the connection between smoking and ill-health was not widely accepted. However the fact that he continued smoking after 1971 when the first health warnings were put on cigarette packets began the process of contributory negligence. He had also had many warnings in subsequent years: there had been medical and other advice to stop smoking. It followed therefore that the continued smoking was contributory negligence though it was accepted by the defendants that the main blame did attach to them. The appropriate reduction in the damages was 20% since not the whole period of smoking was blameworthy. The damages that would otherwise have been recovered by the claimant were reduced by that percentage.

English Law (14th ed) pages 535–537

Credit Cards and Foreign Transactions

After many years of uncertainty as to the legal position the Court of Appeal has ruled that purchases made abroad by the use of a credit card have the same protection as where the purchase is made in the UK.

Office of Fair Trading v Lloyds TSB Bank plc (2006) 156 New Law Journal 553

The OFT contended that organisations issuing credit cards were individually as well as jointly liable with the suppliers of goods and services where the consumer has a valid claim for misrepresentation or breach of contract by the supplier on transactions made overseas of between £100 and £30,000 by credit card.

This follows from the ruling of the appeal court that s75 of the Consumer Credit Act 1974 is applicable to overseas transactions as well as UK transactions.

There is no need for the consumer to claim against the foreign supplier. A claim may be made against the credit card issuer alone. Furthermore it is not necessary that the whole of the price of the goods or services should have been paid by use of a credit card so that for example if a consumer purchases goods or services with a cash-price of between £100 and £30,000 and is asked to pay, a deposit the transaction will be a protected one if the deposit is paid by use of a credit card.

English Law (14th ed) (no reference)

Crime

Provocation and precedent

The courts continue to wrestle with the issue of whether in the defence of provocation under s3 of the Homicide Act 1957 which if successful will reduce a charge of murder to manslaughter the fact that the defendant had a mental condition or was an alcoholic should be taken into account in terms that as such the defendant might have been more easily provoked. In a recent case the Court of Appeal has not followed a ruling of the House of Lords but has instead followed a ruling of the Judicial Committee of the Privy Council which raises an issue in terms of judicial precedent.

R v James [2006] 1 All ER 759

The House of Lords ruled in R v Smith (Morgan) [2000] 4 All ER 289 on a case of provocation involving a defendant who had a mental condition which had the effect of reducing his self-control below that of an ordinary person. The House of Lords ruled that this mental condition which was a depressive illness should be taken into account. Later in A.G Jersey v Holley [2005] All ER(D) 190 the Privy Council on an appeal from the Jersey Court ruled that the fact that the defendant was an alcoholic should not be taken into account. The issue came before the Court of Appeal in R v James (2006) James stabbed his wife to death. She had left the matrimonial home having formed a relationship with another man. There was also psychiatric evidence relating to James. The Court of Appeal did not follow the House of Lords ruling in R v Smith (Morgan) (2000) ruling instead that psychiatric evidence should not be taken into account in the defence of provocation thus preferring the Privy Council ruling in Holley.

This is of course contrary to the normal rules of precedent which are that the House of Lords ruling should be preferred to rulings of the Privy Council these being merely persuasive. However the Privy Council on this occasion was a strong court all nine of the Lords of Appeal in ordinary sitting and regarding R v Smith (Morgan) as wrongly decided. In these circumstances the Court of Appeal in James felt justified in following Holley rather than Smith (Morgan).

English Law (14th ed) page 870 (R v Smith (Morgan). Holley appeared in the last website update with the comment that following Holley a judge would have to be brave to direct a jury on the basis of R v Smith (Morgan) and so it now seems. The point regarding precedent appears on page 198.

