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English Legal System

Magistrates: Civil Jurisdiction
Background and Relevance
For many years the function of licensing has been a much favoured and accurate example for students of the civil jurisdiction of magistrates. The courts are predominantly concerned with criminal cases.

The Licensing Act 2003
Section 3 of this Act which is in force deals with licensing authorities. The Act replaces the former system under which magistrates dealt with liquor licensing and local authorities dealt with other cases e.g. entertainment, cinemas and theatres. The new system provides a single system under which all licensing is controlled by local authorities with a few special powers in certain areas e.g. the Under-Treasurer of the Middle Temple in respect of premises within his jurisdiction. A favourite example has gone.
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Human Rights

Article 2 of protocol 1 of the Human Rights Convention: the right to education

Article 9, Freedom of thought conscience and religion
Background and relevance
It is always useful for the student to have case law examples of claims under the Convention and particularly if they have been widely reported in the press. One such case appears below.

Regina (Shabina Begum) v Denbigh High School (2004) The Times 18th June

In this case Mr Justice Bennett ruled in favour of Denbigh High School in Luton which had sent home a pupil Shabina Begum aged 15 for wearing a jilbab i.e. a gown covering the whole body except the hands and face. She asked the court for judicial review of the decision to deny her a right to education and to manifest her religious beliefs under Art 2 of Protocol 1 and Art 9 of the Convention. The judge concluded as follows:

· Shabina had initially chosen to go to the school and the school’s refusal to change the uniform policy was not an infringement of her Art 9 rights;

· Her right to education was not infringed because she had the option of wearing the shalwar kameez (a garment with less than almost total coverage) and transferring to another school.

Comment
She sued by her litigation friend Sherwas Rahman.
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Human Rights: Articles 8 and 10 of the Convention
Background and relevance
Article 8 of the Convention gives a right to respect for private and family life: Article 10 gives a right to freedom of expression. These Articles were in issue in the following case.

Cambell v Mirror Group Newspapers (2004) The Times 7th May

In what can be called a victory for the privacy lobby the House of Lords decided that the publication of details regarding Naomi Campbell’s treatment for drug addiction and an accompanying photograph was wrong in that it was private and confidential information and so entitled to protection. Their Lordships ruled that the model’s right to privacy under Article 8 of the Human Rights Convention outweighed the Mirror group’s right to freedom of expression in its newspapers under Article 10. However, publication of the basic facts that the model had taken drugs and was seeking treatment was allowable to rebut her earlier public statement that she did not take drugs.

English Law 14th edition pages 85 and 470

English Legal System

Barristers: direct access: referral only ends
Background and relevance
It has been a feature of the English Legal System in terms of the provision of legal services that barristers did not deal directly with a client but were briefed by a solicitor to whom the client had gone for advice. There had been some changes i.e. BARDIRECT under which direct access to a barrister was available. This has been of particular benefit to other professionals such as accountants who have had direct access to tax counsel without engaging a solicitor first.

Reform of the Bar Council’s code of conduct
An important development for users of legal services has resulted from the approval by the Constitutional Affairs Minister of a change in the Bar Council’s code of conduct under which barristers of three years’ call and above are able to liase directly with the public without the need for a solicitor to act as intermediary. Before barristers can accept any direct access instructions they must have attended a training course designated by the Bar Council. The move will cut costs in the more straightforward cases. In complicated claims clients may still want the services of a solicitor.

English Legal System

Barristers: Queen’s Counsel
Background and relevance
There has been consultation and consideration in terms of whether to scrap the rank of Queen’s Counsel. The Bar has in general opposed the idea and the saga continues. The engagement of a QC will normally mean, in effect, the engagement of two lawyers since QCs usually appear with a junior barrister when conducting a case. The matter is now in the hands of the Clementi review of the regulation of the profession. It is likely that the rank of QC will remain but that a different method of choosing them will be devised.

Changes to selection of QCs
A new way of appointing QCs has been announced by the Secretary of State for Constitutional Affairs. Under the system the Law Society and the Bar Council will select candidates following open competition. A list of suitable nominees will be sent to the Secretary of State who will then make a recommendation to the Queen that she appoint those candidates to the rank of QC. This differs from the old system in that the Secretary of State (who is still the Lord Chancellor) plays no part in the assessment and selection of prospective candidates. This reform is only an interim measure ending any action that might be taken on the Clementi review and a longer term market study but the DCA to assess how consumers can choose the best legal services. Whether the rank of QC should remain in the future will be part of this study.
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English Legal System: the Constitution

The Lord Chancellor
Background and Relevance
The Government’s Constitutional Reform Bill began its journey through Parliament when it was introduced in the Lords on 8th March 2004. It has still not reached the Commons. The Bill contains provisions to abolish the office of Lord Chancellor. Where are we now?

House of Lords Committee July 2004
Their Lordships committee on the Bill threw out of the Bill the provisions to abolish the office of Lord Chancellor. They voted to retain this historic office. The Bill will not complete its passage through Parliament in the current session but there is a cross party agreement under which it will be carried over to the next session of Parliament in the Autumn of 2004. Ministers will no doubt use their Commons majority to restore the provision that removes the office of Lord Chancellor but this will put pressure on Parliamentary time to get the bill through before the expected election in May 2005. So we are safe to quote the Lord Chancellor as still extant for a while at least. This defeat in the Lords represents another difficult chapter in the government’s attempt to separate the executive, judicial and legislative powers welded by the Lord Chancellor.
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English Legal System

Alternative Dispute Resolution: New Guidance
Background and relevance
In earlier website updates and indeed in the texts themselves we have reported decisions such as that in Dunnett v Railtrack plc [2002] 2 All ER 850 that highlighted the need for litigants to consider ADR failing which a successful party to a claim before a court might have to pay their own costs and the costs of the losing party contrary to the general rule which is that costs follow the event i.e. the unsuccessful party pays his own costs and those of the successful party. There have been other cases which are of interest. In Shirayama Shokusan Co Ltd v Danova Ltd [2003] EWHC 3002 (Ch) Mr Justice Blackburn went even further by ordering that ADR take place despite the resistance of one of the parties. In Corenso (UK) Ltd v The Burnden Group Plc [2003] EWHC 1805 (QB) a successful party that had refused to mediate was not penalised in costs because it had entered into another form of ADR i.e. Part 36 offers had been made. This means that they had paid sums of money into court to try to settle the dispute without trial. The Court of Appeal has now given guidance as to when it is reasonable to refuse ADR.

Halsey v Milton Keynes General NHS Trust and Steel v Joy [2004] EWCA 576

The Halsey case was a clinical negligence claim involving an elderly patient. The claimant made invitations to mediate but the Trust refused on the grounds that the claim had no prospect of success and the low value of the claim meant that the costs of mediation would be disproportionate. The claim failed and the judge refused to penalise the Trust in costs for its failure to mediate. The Court of Appeal agreed and found that the Trust’s position was not unreasonable. The Steel case was a personal injury claim where the defendant felt strong in its legal position and refused to compromise. The Court of Appeal found that his stance was also reasonable.

The Court of Appeal offered some general guidelines as follows:

· the court has no power to order litigants to mediate. To do so would be a violation of human rights;

· the court does however have a role to encourage ADR;

· all parties to litigation should consider as a matter of routine whether their claims are suitable for ADR;

· where a successful party has acted unreasonably in refusing ADR then the courts can displace the normal costs rule and require the successful party to pay the costs;

· the burden of showing unreasonableness lies with the unsuccessful party;

· while most cases are suitable for ADR there should not be a presumption in favour of mediation.

Comment
The general tenor of the judgment is in favour of ADR and in many cases a refusal to engage in ADR will result in a cost and penalty though clearly not in those cases where the successful party acts reasonably in refusing ADR.
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Equality and Human Rights
Background and relevance
In October 2003 the government announced that it would establish a single Commission for Equality and Human Rights (CEHR) for Great Britain. Further developments appear below.

A White Paper-Fairness for all
the government has now issued this White Paper setting out plans for the CEHR. The new Commission will be responsible for challenging discrimination across society and for the first time will be able to promote human rights. The new body will bring together the work of the existing equality commissions – the Commission for Racial Equality, the Equal Opportunities Commission and the Disability Rights Commission. It will also take responsibility for new laws dealing with workplace discrimination on religion or belief sexual orientation and age.

The White Paper sets out in detail the proposed functions, powers and governance arrangements for the new CEHR. The emphasis of the CEHR’s work will be promoting awareness and an understanding of equality and human rights. The government believes that the CEHR will help businesses by:

· working to prevent costly tribunal cases by helping tackle the causes of discrimination and promoting awareness of equality issues; and

· allowing employers to go to one organisation for advice rather than many thus saving time and money. In other words a ‘one-stop-shop’.

The White Paper also announces the start of positive work to implement the government’s commitment to a public (not private) sector duty to promote equality of opportunity between women and men. It will oblige public sector bodies to ensure that their actions will promote equality of opportunity between women and men and make public services more responsive to their different needs. This duty regarding gender mirrors a similar duty introduced in the Race Relations Act 2000 which promotes equality of opportunity for different racial groups.

The White Paper can be accessed at www.dti.gov.uk
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Discrimination: Disability
Duty of employer to make adjustments

Background and Relevance
It is a feature of disability discrimination that does not occur in other areas that an employer is under a duty to make reasonable adjustments to a disabled employee’s working arrangements where this would enable that employee to enter or continue in the employment. The House of Lords has considered this provision which is in S6 of the Disability Discrimination Act 1995.

Archbald v Fife Council (2004) The Times 5th July

In March 2004 the Court of Session, Inner House made a decision which was to the effect that in regard to a roadsweeper who because of an accident could no longer walk the employer was not required to make adjustments in her employment that extended to offering her different types of contract without competition from other applicants. In other words the adjustments need only be made in the particular job and this was not possible for Ms Archibald’s type of employment where the ability to walk was an essential requirement.

The House of Lords reversed that decision and ruled that where an employee has become disabled and is in danger of losing the employment because of inability to perform the manual tasks required but is capable of doing other jobs within the organisation the employer is under a duty by reason of S6 of the 1995 Act to take reasonable steps to prevent the loss of employment. These steps may depending on the circumstances extend to arranging a transfer to a sedentary post even at a higher grade without requiring the worker to compete with other applicants.
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Discrimination: Transsexuals
Background and relevance
The legal rights of a transsexual in the acquired gender have not received recognition in the common law of England and Wales nor has statute recognised acquired gender rights. Recent legislation changes this.

The Gender Recognition Act 2004
This Act received the Royal Assent on 1 July 2004. Under its provisions transsexuals will be given all the rights and responsibilities appropriate to the acquired gender. Gender Recognition Panels will grant recognition in the new gender. Once this has been obtained a person will, for all purposes, be treated as a person of their acquired gender so that e.g. a male to female transsexual will be able to marry as a woman and obtain a birth certificate showing that she is a woman. State benefits and pension benefits will be given as a woman. Female to male transsexuals are also included.

The Panels will give recognition certificates to both pre-operative and post-operative transsexuals who meet the conditions. Now that Royal Assent has been given Gender Recognition Panels will be set up. The Department of Constitutional Affairs hopes that they will be able to consider their first applications in the Spring of 2005.

The Act will have an impact in the field of employment in terms particularly of the use of workplace facilities.

In the employment context the House of Lords ruled in A v Chief Constable of West Yorkshire Police [2004] UKHL 21 that the clear thrust of Community law was to read references to sex in legislation as meaning acquired gender and therefore a male to female transsexual could search a female subject. Furthermore the view was expressed that it was difficult to conclude that there were any strong public policy reasons against this.

Individual sporting bodies will still have the final decision on whether transsexuals can take part in events in their acquired gender.
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Employment

Discipline and grievance procedures
Background and relevance

This year sees the introduction of statutory discipline and grievance procedures. These are contained in Schedule 2 to the Employment Act 2002. Two important developments are set out below.

Employment Act 2002 (Dispute Resolution )Regulations 2004 (SI 2004/752)
These regulations bring the new statutory procedures into force from 1 October 2004.

ACAS Code: Discipline and grievance
A revised Advisory, Conciliation and Arbitration Service code of practice on discipline and grievance procedures is in force from 1 October 2004. Revision has been necessary because of the coming into force of the new statutory procedures (see SI 2004/752). The code gives advice on what is to be regarded as reasonable behaviour when dealing with disciplinary and grievance matters together with introducing and using relevant to procedures it the workplace. Also covered are workers’ rights to bring a companion to relevant hearings taking into account the increased power to speak at the hearing given by the 2002 Act to such companions.

The code can be accessed at 222.acas.org.uk.

English Law 14th edition page 407–408

Employment: The Working Time regulations: pay and annual leave
Background and Relevance
The Working Time Regulations 1998 provide for an entitlement to four weeks’ paid annual leave at the rate of ‘a week’s pay’. In what circumstances does overtime count in assessing a week’s pay for this purpose? The Court of Appeal has ruled on this matter.

Bamsey v Albion Engineering and Manufacturing plc (2004) The Times 15th April

The claimant was required to work 39 hours a week plus substantial non-guaranteed overtime. Over the 12 week period (the calculation period) before his annual leave he averaged 60 hours per week. This was higher than his general average which was 58 hours a week. The employer paid him for the period of leave at a rate just short of £200 per week (his basic hours) whereas during the 12 weeks in question he had been paid some £330 per week. The claimant contended that he should have been paid during leave at a rate as averaged over the 12 weeks including overtime. Sections 221–227 and 234 of the Employment Rights Act 1996 deal with the legal position.

The Court of Appeal ruled that it was clear from these sections that overtime was to be included in a week’s pay only where the contract of employment required the employer to provide it. The claimant’s contract did not satisfy this requirement. Therefore overtime hours were not to be included in calculating a week’s pay for the purposes of the claimant’s annual leave.
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Employment

Working time regulations: meaning of ‘workers’
Background and relevance
The Working Time Regulations 1998 use the expression ‘worker’ not ‘employee’. The term was construed widely by the Employment Appeal Tribunal to include bricklayers who did not work under contracts of employment. There would seem to be wide ramifications from this case. The decision of the EAT was affirmed by the Court of Appeal.

Wright v Redrow Homes (Yorkshire) Ltd [2004] 3 All ER 98

The claimants were bricklayers. They worked for the defendants in gangs but were paid individually. They provided their own tools but the defendants supplied other equipment e.g. pre-mixed mortar and fork lift truck and driver. They worked for the defendants for some months and eventually brought this claim for holiday pay under the Working Time Regulations 1998. They claimed that they were entitled not as employees but as ‘workers’ Reg 2 of the WTR was crucial. It states that a ‘worker’ who is entitled to claim the benefits of the regulations is an individual who works under a contract whereby he or she undertakes to do or perform personally any work or services for another party to the contract.

The Court of Appeal ruled that the bricklayers were ‘workers’ for the purposes of the WTR mainly because their contracts did not allow them to delegate their work to another. Thus the contracts were to perform the work personally. They were entitled to holiday pay.

Comment
So businesses that take on self-employed workers for contracts of some length could be obliged to offer them holiday pay. Developers and contractors would seem to be particularly affected.
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Employment

Sex discrimination: without prejudice negotiations

Background and relevance
A recent decision of the Employment Appeal Tribunal is instructive in terms of how employers should conduct discussions with employees whose employment they wish terminate.

When employers have identified an employee they do not wish to retain a common course of action by employers is to engage in ‘without prejudice’ discussions with the employee during which he or she is encouraged to agree a settlement and enter into a compromise agreement. There are problems in this procedure as the following case shows.

BNP Paribas v Mezzotero [2004] IRLR 508

Ms Mezzotero (M) raised a formal grievance complaint regarding the way she was treated on her return from maternity leave. BNP called her to a ‘without prejudice’ meeting and made her an offer to leave the employment. The offer excluded M’s grievance which BNP said they would continue to investigate. During the meeting BNP made some unhelpful comments. She was told that her job was no longer viable and that it would be best for both parties if she left. She was also told that the matter would be regarded as redundancy instead of any other form of termination.

When M later brought a claim BNP tried to prevent her from relying on those comments in the proceedings on the basis that the discussions were ‘without prejudice’.

In reaching its decision the EAT confirmed two well established principles relating to ‘without prejudice’ discussions as follows:

· These discussions can only be truly regarded as ‘without prejudice’ if they attempt to settle an existing dispute. This did not apply here because BNP had taken out the matters that M had raised as part of her grievance and so the discussions were not an attempt to settle any dispute between the parties;

· M claimed that comments made by BNP at the discussions gave rise to further claims of sex discrimination and or victimisation. On this the EAT affirmed that an employer can never rely on the ‘without prejudice’ concept to prevent discussions that are allegedly discriminatory or improper from being admissible.

The statements made during the discussions should therefore be admissible in proceedings.

Comment
No doubt ‘without prejudice’ discussions will continue as an alternative to spending time on more formal procedures. Nevertheless employers will have to work on the basis that things said during the discussions/negotiations may very well be relied upon in tribunal proceedings unless perhaps they are absolutely central to the dispute in issue. Employers must be careful not to make threats or predicate on the outcome of any formal grievance or disciplinary procedures.
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Negligence: employer and employee: occupational stress

Background and relevance
The House of Lords has now ruled on the liability of an employer for the occupational stress injury of an employee. Previous major guidance was provided by the Court of Appeal in Hatton v Sutherland [2002] All ER (D) 53 (Feb).

While the House of Lords finds Hatton to be a valuable contribution to the development of the law it departs in a significant way from certain parts of the Hatton judgment.

Barber v Somerset CC (2004) 148 Solicitors Journal 419

Mr Barber was an experienced teacher. He had two jobs; one as head of maths and the other to market his school. Between 1995 and 1996 he was working between 61 and 70 hours per week. This workload caught up with him and he had three weeks off sick during the summer term. His medical certificates referred to ‘stress’ and ‘depression’. He subsequently returned to work and nothing was done to deal with his workload: the headmistress and senior staff were unsympathetic and eventually he left work. The only advice from the deputy headmaster was to prioritise his workload. The House of Lords found this to be a totally inadequate response and affirmed the trial judge’s award of damages against the employer.

Their Lordships considered in particular the ruling of the Court of Appeal in Hatton which was to the effect that an employer is normally entitled to assume that the employee can stand the pressures of the job unless he or she knows of some particular vulnerability or problem. This carries the suggestion that the onus is on the employee to complain about stress problems. The House of Lords rejected this ruling and stated that employers must be proactive by giving positive thought to the safety of the workforce in the light of what they know or ought to know. The senior management team should have made enquiries about the claimant’s problems and have discovered what they could have done to ease them both in Mr Barber’s case and throughout the school. Their lordships placed the onus on the employer to develop a knowledge of occupational stress and to keep up to date with effective precautions that can be taken to alleviate it. This is a significant change of emphasis.
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Employment
Unfair dismissal: compensatory award employer not liable for hurt feelings

Background and relevance
After a long running dispute the House of Lords has ruled that an employee claiming unfair dismissal cannot recover compensation for non-economic loss under S 123 of the Employment Rights Act 1996.

The ruling reversed a decision of the Court of Appeal in February 2004 which upheld an award of £10,000 to a claimant for psychiatric damage caused by bullying.

Dunnachie v Kingston Upon Hull City Council (2004 The Times 16th July

This case revolved around 36 year old Christopher Dunnachie who had to leave his post as an environmental health officer with the council after 17 years as a result of sustained bullying by his manager. It had been understood since the ruling in Norton Tool Co Ltd v Tewson [1973] 1 WLR 45 that under the then existing law which was the same as S 123 of the 1996 Act no award for non-economic loss could be made but only losses such as a salary and pension were covered. The correctness of that decision was called into question by the remarks of Lord Hoffmann in Johnson v Inisys Ltd [2003] 1 AC 518 that non-economic loss might be recoverable under S 123.

The House of Lords ruled against this and restored the view taken in Norton Tool. Lord Hoffmann’s remarks were obiter and not binding. In addition S 123 provided explicitly for economic loss but only impliedly for non-economic loss. Their lordships felt that because Parliament had specifically provided for economic loss but not specifically for non-economic loss the latter must be regarded as excluded.
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Defamation: effect of internet
Background and relevance
The internet has considerably increased the potential for damage brought about by statements made outside the UK. Why? because the common law of England and Wales takes the view that the act of defamation i.e. publication of the defamatory material takes place when the information is downloaded and if downloaded in England and Wales by internet users the proceedings in respect of it may be brought here even though the statement was not originally made here.

Don King v Lennox Lewis, Lion Promotions LLC and Judd Berstein (2004) Lawtel Queen’s Bench Division February

This case followed Judd Bernstein’s allegedly defamatory statements in the US about Don King. In the case the High Court rejected Mr Bernstein’s claim that the UK courts had no jurisdiction to try the matter the statements having been made in the US but downloaded here. The court said it had jurisdiction. There was a real potential loss to Mr King in the UK because he had a substantial reputation in the UK to protect.
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Criminal Law

Grievous bodily harm: sexually transmitted diseases: consent of victim
Background and relevance
Mahommad Dica a 38 year old solicitor’s clerk from Surrey became the first man in over 100 years to be convicted in the UK of causing grievous bodily harm by transmitting a sexually transmitted disease. He was found guilty at his trial under S 20 of the Offences Against the Person Act 1861. His conviction has been quashed by the Court of Appeal. He has been granted a re-trial.

R v Dica (Mohammed) [2004] EWCA Crim 1103

Mr Dica’s appeal succeeded because at his trial the judge withdrew from the jury the issue of whether the female complainants in this case consented to sexual intercourse with him knowing of his condition as he alleged they did. This matter will have to be argued and put to the jury at his retrial.

Comment
It is a general rule of law that unless the activity is lawful the consent of the victim to the infliction of serious bodily harm does not provide any defence. However it does not follow that consensual acts of sexual intercourse are unlawful merely because there is a known risk to the health of one or other participant. Criminalisation of what is personal autonomy said the Court of Appeal was a matter for Parliament not the courts.

English Law 14th edition page 663

