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English Law

English Legal System

Legal system: who runs the courts now?

Her Majesty's Courts Service (HMCS) set up under the Courts Act 2003 began operating at the beginning of April 2005 thus bringing all 650 Crown, county and magistrates’ courts in England and Wales under one administrative roof. The new set up ends the long-standing separation between magistrates' courts which were administered by a total of 42 independent local committees and the government-run Court Services that ran the Court of Appeal, the High Court and county courts. The creation of HMCS ends a period of four years of reform in the courts and aims to provide greater efficiency and consistency in practice, procedure, management and funding. HMCS is to have 20,000 staff who will work with judges and magistrates and will work to give local people more of a say in the way the courts are run.

For further detail access www.hmcourts-service.gov.uk.
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Juries: when can the secrets of the jury room be unveiled?

The general rule is that if a juror reveals the discussions that went on in the jury room leading to the conviction or acquittal of an accused person that juror commits the criminal offence of contempt of court under s8(1) of the Contempt of Court Act 1981. However the House of Lords has now given guidance as to when disclosure may be made without fear of prosecution for contempt.

Attorney-General v Scotcher (2005) 155 NLT 828

In this case the House of Lords dismissed an appeal by a juror Keith Scotcher who had disclosed details of discussions in the jury room in a letter to the defendant's mother. This followed a criminal trial in which S felt there had been a miscarriage of justice. However their Lordships did lay down what is in effect a charter of rights for jurors.

It appears that jurors can tell the court or a lawyer of their concerns or ask Citizens Advice or other legal rights organisation to pass on their concerns to the legal authorities in the form of a sealed letter. Mr Scotcher was in the circumstances guilty of contempt and his appeal was dismissed.

Comment. Previously there has been no guidance on how a juror can raise concerns after the verdict has been delivered. The House of Lords also ruled that the law of contempt was a justified limitation on the right to free speech under Art 10 of the Human Rights Convention.
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Judge-only fraud trials

The Attorney-General is to ask for Parliamentary approval to bring into force s43 of the Criminal Justice Act 2003 to provide for judge-only fraud trials. Under s43 prosecutors could apply to have serious fraud trials heard by a judge alone where the likely length and complexity of the trial make this in the interests of justice. Such an order would require the approval of the Lord Chief Justice and the government expects that up to 20 trials a year would by tried without a jury.

There were problems over the provisions of s43 when the Criminal Justice Bill 2003 was before Parliament. Trial by jury is a major feature of the legal system in England and Wales and there are those who feel strongly that such a trial should be generally available in criminal prosecutions on indictment. In order to get the 2003 Bill through Parliament a compromise was reached and the 2003 Act now provides that judge-only trials will be allowed only in cases involving threats to and intimidation of juries. Provisions in regard to fraud trials can pass into law only on an affirmative resolution of the Commons and the Lords so to extend the relevant provisions of the 2003 Act will not be an easy task.

English Law (14th ed) page 131

Employment and Discrimination
Sexual orientation regulations: amendment

For many years it has been unlawful for a current or prospective employer to discriminate against persons on the grounds of their marital status. In this connection the DTI has consulted on a proposed amendment to the Employment Equality (Sexual Orientation) Regulations 2003 as a result of the enactment of the Civil Partnership Act 2004. The amendments make clear that the status of a civil partner is comparable to that of a spouse. A person who is in a civil partnership and who is treated less well than a married person would be able to bring a claim for sexual orientation discrimination under the 2003 regulations. The revisions to the regulations are expected to take effect on 5 December 2005 the date when the Civil Partnership Act 2004 comes into force.
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Employment Law

Attempt to settle dispute not victimisation

An employer may be regarded as victimising an employee where that employee is treated less favourably because the employee concerned has brought proceedings under the Sex Discrimination Act 1975 or the Equal Pay Act 1970. However where the employer acts to settle a dispute can the motive for such action be regarded as victimisation. The Court of Appeal considered the relevant law in St Helen’s MBC v Derbyshire and others (2005) 767 IRLB 15.

Female catering staff brought equal pay claims against St Helen’s Metropolitan Borough Council. The majority of the employees settled the claim by accepting a lump sum. Thirty-nine did not and brought this claim of victimisation. The alleged victimisation took the form of two letters sent by the council to employees. One letter was sent to all relevant employees warning that if the remaining claimants were successful in their continued claim the school meals service would not be viable and there would be redundancies. The second letter was sent only to the continuing claimants reminding them that the offer to settle was still open and implied that if their claim succeeded the increased pay would lead to job losses. The claimants regarded the letters as an attack on them for bringing their claims and an attempt to sour relations between them and those who had settled with the employer. The employment tribunal found victimisation contrary to s4 of the Sex Discrimination Act 1975. The employer's appeal to the EAT was dismissed and the matter reached the Court of Appeal.

The court ruled that the employment tribunal had erred in regarding the employer’s attempt to compromise an equal pay dispute pending under the Equal Pay Act 1970 as victimisation. Because of the impact of equal pay proceedings on the employer’s costs it was not unreasonable for the employer to send individual letters to the claimants with the aim of persuading them to settle. It was not enough to show less favourable treatment and detriment since these did not by themselves amount to victimisation provided there had been an honest and reasonable attempt to settle: this was the crucial question. 

Comment: The issue is one of motive and a genuine and reasonable step to settle proceedings is not a motive of victimisation.
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Disability Discrimination Act 2005: Royal assent

The Disability Discrimination Act 2005 received the Royal Assent in April 2005. Major changes in the law are as follows:

· People suffering from HIV infection, multiple sclerosis and cancer are now covered by the definition of disability from the point of diagnosis and not as before only when the relevant condition had resulted in physical or mental impairment;

· Those who publish discriminatory advertisements in regard to disability will suffer sanction unless the person placing the advertisement gave assurances that it was not discriminatory and it was reasonable for the publisher to rely on the assurances.
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Disability rights: timetable for implementation

The Department for Work and Pensions has announced measures to implement the outstanding provisions of the Disability Discrimination Act 2005.

From 5 December 2005 the DDA 1995 will be extended to cover, effectively from the point of diagnosis, people with degenerative conditions such as HIV infection, cancer or multiple sclerosis. From that date also it will no longer be necessary that a mental illness must be ‘clinically well-recognised’ before it can be regarded as a mental impairment for the purposes of the DDA 1995. From 4 December 2006 the public sector disability duty will require public bodies to carry out their functions with due regard to the need to eliminate discrimination against, and harassment of, disabled people and encourage disabled people to participate in public life.
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Employment law: religious discrimination against a Christian

An employment tribunal has ruled that where an employer changed a Christian employee's hours of work so that she had to work on Sundays there was indirect religious discrimination under the Equality (Religion or Belief) Regulations 2003.

The employer was on notice that the employee could not work on Sunday as she was a practising Christian.

Williams-Drabble v Pathway Care Solutions Ltd [2005] IDA Brief 776

Ms Williams-Drabble (WD) was employed at a residential care home run by Pathway. WD informed Pathway that she could not work on Sundays for religious reasons. At first she worked a rota that allowed her to attend Sunday service.

Later her rota was altered so that she could not. She was told that if she did not want to work on Sundays she would have to try to swap shifts with another employee; if that failed she would have to do Sunday work or resign. She did resign and brought a claim for direct and indirect discrimination under the 2003 regulations. The company did not respond by entering a Notice of Appearance and did not attend the tribunal hearing.

The tribunal found indirect discrimination against WD. Although the rota practice of the employer applied equally to all staff, practising Christians were placed at a particular disadvantage. Further, the employer was not able to justify the rota as being a proportionate means of achieving a legitimate aim as the regulations require for a defence. The tribunal also ruled that the regulations extended to constructive dismissal in a case such as this where the employer's conduct had entitled the employee to terminate the contract by resignation. The regulations also provide that compensation cannot in general be awarded if the discriminatory practice by the employer is without an intention to treat the claimant unfavourably.

The hearing was adjourned on the issue of remedies and an order made to require a director of Pathway to attend as a witness so that the matter of intention and compensation could be considered.
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Employment Law
Illegal workers tougher penalties for employers on the way: affects recruitment

The Immigration, Asylum and Nationality Bill 2005 has been introduced in the Commons. It contains a civil penalty scheme involving fines of up to £2,000 on employers who do not make sufficient checks on illegal employees. There is also a new offence of knowingly employing an illegal worker i.e. a deliberate act of criminality with a prison sentence of a maximum of two years. There is also to be a points system on the Australian model to cover routes of entry for workers and students. A consultation document is expected in the spring of 2006.
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Employment: social security rates rise: maternity pay and sick pay
The Social Security Benefits Up-rating Order 2005 (SI 2005/522)

This order increases the statutory sick pay standard rate from £55.15 to £68.20 per week from 1 April 2005. It also increases the following benefits to £106.00 per week i.e. standard rate maternity allowance, standard rate maternity pay, standard rate adoption pay and standard rate paternity pay. The previous rate for these benefits was £102.80 per week. The increases date also from 1 April 2005.
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Employment, Statutory Maternity Pay: increases in pay included 

Background and relevance

A woman's pay for the first six weeks of maternity leave is 90% of her full pay. The calculation period for the 90% calculation is an eight-week time span up to and including the 15th week before the expected date of childbirth (the relevant period). Pay rises, after that date have been ignored. However the ECJ in Albaster v Woolwich plc [2005] (C-147/02) ruled on 30 March 2004 that to ignore such rises was a breach of the claimant's right to equal pay and discriminatory. The ruling was affirmed by the Court of Appeal (see Alabaster v Woolwich plc [2005] EWCA Civ 508).

The Statutory Maternity Pay (General) (Amendment) Regulations 2005 (SI 2005/729)

These regulations now provide that where a woman is awarded a pay increase (or would have been had she not been absent on maternity leave) and that pay increase applies to the whole or any part of the period beginning with the relevant period and the end of her period of statutory maternity leave then her normal weekly earnings for the purposes of SMP should be calculated as if such an increase had applied in each week of the relevant period. Both ordinary and additional maternity leave are included. The Department of Work and Pensions has provided guidance for employers for whom the new rules will increase costs.

Comment The regulations are not retrospective nor is the case law clear on backdating claims. A further test case may be required.
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Employment Law: Continuity of Employment: reinstatement at internal appeal
Where in a case of unfair dismissal a tribunal orders that the employee be reinstated the period between the dismissal and the reinstatement counts as a period of continuous employment. This is the effect of s219 of the Employment Rights Act 1996 and the Employment Protection (Continuity of Employment) Regulations 1996. What is the position where reinstatement takes place at an internal disciplinary hearing? Is there in such a situation continuity of employment as there is in the statutory context? The EAT has recently ruled on this matter. (See London Probation Board v Kirkpatrick (2005) 760 IRLB 12).

Mr Kirkpatrick was employed as a process finance manager by the London Probation Board (LPB) until he was dismissed with effect from 10 June 2003 following a disciplinary hearing. He received 12 weeks pay in lieu of notice. There was an appeal on 11 August 2003 where it was decided that Mr Kirkpatrick’s conduct did not amount to a breach of confidence and trust and that he should be reinstated with a final written warning. In the event LPB did not comply with its decision to reinstate him and by a letter dated 5 September 2003 stated that it would not reinstate him because of a breakdown in trust and confidence. On 28 November 2003 Mr Kirkpatrick claimed unfair dismissal before a tribunal. LPB contended that in the circumstances he did not have l2 months unbroken service required for the claim and this was true unless the gap between the first and second dismissal could be counted.

The tribunal found that continuity had been preserved and the EAT agreed. The tribunal was correct to rule that it is open to the parties to agree reinstatement as a matter of contract. Such an agreement even though made after the break in employment has taken place fills in the gap for the purposes of computing the period of continuous employment under s212 of the ERA 1998.

The employer’s appeal was dismissed and the EAT directed that the claim should proceed to a full hearing. Leave to appeal to the Court of Appeal was refused.
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Criminal Law and Procedure

Crime: a new familial offence of homicide

A new offence of causing or allowing the death of a child or vulnerable adult came into force in March 2005. The crime of familial homicide was introduced by the Domestic Violence Crime and Victims Act 2004. It closes a legal loophole that has allowed those jointly accused of the murder of a child or vulnerable adult to escape justice by remaining silent or blaming each other. The new law puts legal responsibility on adult household members who have frequent contact with a child or vulnerable adult to take reasonable steps to protect that person if they knew or should have known they were at significant risk of serious physical harm.
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Criminal procedure: unfitness to plead

Section 22 of the Domestic Violence, Crime and Victims Act 2004 provides that it is for a judge and not for a jury to decide the issue of unfitness to plead. The change is achieved by amendments to the Criminal Procedure (Insanity) Act 1964. Section 24 of the 2004 Act also makes amendments to the Criminal Procedure (Insanity) Act 1964. These set out the court's options on a finding of unfitness to plead. These are as follows:

· to make a hospital order under s37 of the Mental Health Act 1983 (which can also be accompanied by a restriction order under s41 of the same Act);

· to make a supervision order;

· to order the defendant's absolute discharge.

If the court wishes the defendant to be detained in hospital the appropriate order will be a hospital order.

The main differences under the new system are that the Secretary of State no longer has a role in deciding whether or not the defendant is admitted to hospital and a court can no longer order the defendant's admission to a psychiatric hospital without any medical evidence.
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