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LEGAL SERVICES

The Legal Services Bill 2006

The Government has published the Legal Services Bill. The main provisions are:

· to enable different types of lawyers and other professionals such as accountants to work together and provide legal and other services;

· to allow external investment in businesses offering such services;

· to create a Legal Services Board to regulate the legal profession. The majority of the Board would consist of non-lawyers. This new regulator will provide a consistent oversight regulation of the front line regulators such as the Bar Council and the Law Society with power to devolve day-to-day regulatory responsibilities to the current front line regulators subject to their competence and governance arrangements;

· to set up an Office for Legal Complaints to carry out an independent investigation of complaints;

· to establish a Consumer Panel to represent consumer interests to the Legal Services Board.

The Bar Council and the Law Society will retain the power to discipline their members.

Several companies including the Co-op and the AA have stated that they will set up legal services once the Bill becomes law. Currently the Bill in draft form awaits consideration by a special joint committee of the Lords and Commons. The Bill in final form is expected to be introduced into Parliament in the Autumn of 2006.
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Legal system: company law: appeal note

In the April 2006 website update we published a summary of the ruling of the High Court in It’s a Wrap (UK) Ltd (in liquidation) v Gula and another [2005] All ER(D) 94. The ruling was to the effect that distributions made to director- shareholders that were unlawful under s 263(1) of the Companies Act 1985 could not be recovered by the company under s 277(1) of the CA 1985 because the directors concerned did not know or have reasonable grounds to believe that the distributions were contrary to law, though they did know that no profits were available. Thus, contrary to a general principle of the law, ignorance of the law was an excuse. The Court of Appeal has reversed that ruling (see It 's a Wrap (UK) Ltd (Liquidation) v Gula and another (2006) The Times 9 June).

Section 277, in dealing in effect with recovery of unlawful distribution, states that the person from whom they are to be recovered must know or have reasonable grounds to believe that they are liable to be repaid. However, the Court of Appeal found the interpretation of those words by the High Court to be erroneous. The words had to be interpreted in conformity with article 15 of the Second EC Directive on Company Law which s 277 was designed to implement and on article 16, which deals with the general principles of Community law.

That being so, ‘knows' should be interpreted objectively. In consequence a shareholder was liable to repay an unlawful distribution if he knew, or ought reasonably to have known, that the distribution contravened the requirements of the law and, more importantly, knowledge need not be actual but could also be constructive. The director/shareholders were liable to repay the distribution to the company.

In this case therefore ignorance of the law was no excuse because although the directors did not know the law they were fixed with constructive knowledge in the sense that they ought to have known it.
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LAW OF PERSONS

EMPLOYMENT LAW

Discrimination on grounds of sexual orientation and religion or belief. Effect of Equality Act 2006

Discrimination on the grounds of sexual orientation and religion or belief in the field of employment and training is already outlawed by regulations implemented in 2003 as the texts show.

Parts 2 and 3 of the Equality Act 2006 complete the anti-discrimination legislation in these areas by providing that it will be unlawful to discriminate on the grounds of religion or belief or sexual orientation in the provision to individuals of goods, facilities and services, education, use and disposal of premises and exercise of public functions.

Part 2 of the 2006 Act includes the necessary provisions in regard to religion or belief. In regard to sexual orientation Part 3 enables the Secretary of State to bring in regulations at a later date. There are problems here. The amendments would require hotels and guest houses to give a room to a same sex couple and although there is no ban in many of these establishments there is a problem with bed and breakfast accommodation in the home of the proprietors where admission of same sex couples could offend the owner's beliefs. We await the regulations.

The Act of 2006 makes amendments in the 2003 regulations as follows:

· the religion or belief regulations are extended to cover discrimination against those who lack religion or belief. The requirement that a philosophical belief be similar to a religious belief is dropped.

· There is also an amendment to the 2003 regulations which clarifies the fact that direct discrimination can occur even if it is another person's religion or belief and not the victims which constitutes the grounds for discrimination as where a manager discriminates against an employee on the basis that the victim associates with a person of a particular religion or belief. For example an anti-semite manager may discriminate against a Christian employee who associates with a member of the Jewish community.
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LAW OF CONTRACT

Formalities in contract law: guarantees and the Statute of Frauds 1677

The High Court has ruled that a guarantee which under the Statute of Frauds 1677 must be evidenced in writing and signed by the person giving the guarantee was unenforceable because the only thing approaching a signature in the email which set out the guarantee was the automatic insertion of the sender's email address after the email had been transmitted by an internet service provider. An email address said the court was not a signature.

J Pereira Fernandes SA v Mehta [2006] All ER(D) 264

The claimant supplied bedding products to a company called Bedcare (UK) Ltd. The defendant was a director of that company. Bedcare did not pay for the products it had received and the claimant petitioned for its winding up.

The defendant asked a member of his staff to send an email to the claimant's solicitors. In it the defendant asked for the adjournment of the hearing on the petition and gave his personal guarantee for £25,000 in favour of the claimant.

The email was not signed by the defendant but his email address appeared on it. The claimant's solicitors accepted the defendant's proposal but the defendant did not honour it. The claimant sued on the guarantee and the defendant contended that it was unenforceable because there was no signed evidence of it in writing as s 4 of the Statute of Frauds 1677 requires.

The claimant contended that the existence of an email address at the top of the email constituted a signature either by the sender or 'some other person lawfully authorised by him' as the Statute of Frauds allows. The judge felt that an email address was similar to a telephone or fax number so could not equate to a signature. The guarantee was therefore unenforceable against the defendant.

Comment: The judge did not address the matter of automated signatures with which many people sign off their emails but they should be effective as electronic signatures. The decision illustrates the adherence to traditional rules of the law of contract being based on a statute that is over 300 years old when Parliament obviously did not have the technologies in mind.
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EMPLOYMENT LAW

Sexual orientation: a high profile case
A Stratford Employment Tribunal has ruled in the first high-profile claim made under the Employment Equality (Sexual Orientation) Regulations 2003 (SI 2003/1661). HSBC successfully defended the main allegation of a discriminatory dismissal on the grounds of sexual orientation but the tribunal upheld allegations of discrimination in regard to the investigation procedure.

The ruling indicates the importance of following proper procedures in sexual orientation claims. (See Peter Lewis v HSBC (ET 3200440/2005, ruling given on 5 May 2006.)

Mr Lewis was an employee of HSBC at a senior level with an annual package of £1.6m. He was dismissed on 9 December 2004 after only four months in post. A more junior employee made a complaint to the bank alleging that on 4 November 2005 Mr Lewis had carried out a lewd act (masturbation) in the showers at the bank’s gym. The bank investigated the matter promptly and both men were interviewed individually. Mr Lewis said that the allegations were fabricated because the individual who had accosted him in the showers was a homophobic. When the investigations had been completed the bank dismissed Mr Lewis for gross personal misconduct.

Mr Lewis contended that the bank would not have dismissed a heterosexual man in a similar situation. Mr Lewis also alleged discrimination by the bank particularly in the manner in which the bank conducted the investigation.

The tribunal found for the bank on the issue of discriminatory dismissal ruling that the decision to dismiss was not on the basis of sexual orientation but was attributable to a genuine and legitimate conclusion that Mr Lewis was guilty of gross misconduct.

However the allegations regarding the way in which the investigations were carried out were upheld.

The investigation was carried out by a Mrs Hattrell a human resources executive within the bank. She was wholly independent of the issues. The investigation was carried out promptly. Both men were interviewed independently. Detailed transcripts were made. All efforts were made to keep the investigation private. There was a prompt decision with no unreasonable delay.

However, Mrs Hattrell approached the investigation with a closed mind said the tribunal. Before the investigation had concluded she had asked for and received by email a precedent of a letter setting out a decision to summarily dismiss for gross misconduct. The tribunal also said that Mrs Hattrell when dealing with the evidence of Mr Lewis had treated him less favourably than the employee who made the allegations. Although on paper the bank’s procedures were faultless the weakness was in the way Mrs Hattrell had implemented them.

Mr Lewis had been discriminated against in the procedures. the matter of compensation was left to a remedies hearing.

Comment: The ruling indicates that only must dismissal procedures be faultless but as important is the fact that they should be carried out fairly. Staff should be trained to comply with the procedures in a proper matter.
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EMPLOYMENT LAW

Working Time Regulations: paid annual holiday

The Working Time Regulations 1998 give all workers an annual holiday entitlement of four weeks' paid holiday. There are eight annual bank and public holidays in most parts of the UK and currently employers are permitted to include these in the four weeks' annual entitlement. The Government is consulting on proposals to increase the statutory paid holiday entitlement from four weeks to 5.6 weeks. This is 28 days leave for those working the standard five day week. There will be a cap at 28 days.

The entitlement would first increase to 4.8 weeks (24 days for the standard five day week) with the remaining entitlement coming into force by October 2009. There would be no right to actually take holiday on a bank or public holiday.

The consultation document. is entitled Increasing the Holiday Entitlement An Initial Consultation. It can be accessed at http://www.dti.gov.uk/employment/holidays/index.html.
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EMPLOYMENT LAW

Statutory maternity and adoption leave

The Government has published Maternity and Parental Leave etc and the Paternity and Adoption Leave (Amendment) Regulations 2006. These regulations follow on from changes to statutory maternity leave and statutory adoption Leave sanctioned by the Work and Families Act 2006 which received the Royal Assent on 21 June 2006. The contents of the Act (when a Bill) were summarised in the March 2006 Website Update.

The Regulations are scheduled to come into force on 1 October 2006.

The amendments to current law have effect in relation to an employee whose expected week of childbirth is on or after 1 April 2007 and an employee whose child is expected to be placed with the employee for adoption by that date or in cases of overseas adoption an adopter whose child enters Great Britain on or after the same date. The changes are as follows:

· Regs 5 to 7 remove the additional length of service required to qualify for additional maternity (adoption) leave. An employee who qualifies for ordinary maternity (adoption) leave (no length of service requirement) will qualify also for additional maternity (adoption) leave. Currently the right to AML (AAL) is available only to an employee who has been employed for at least 26 weeks at the start of the fourteenth week before the expected week of childbirth or placement;

· Reg 8 extends the period of notice which an employee is required to give the employer of the intention to return to work earlier than the end of AML from 28 days to eight weeks. If the employee fails to give this notice the employer can postpone return for up to eight weeks (was 28 days). The same extension applies to return from adoption leave (Reg 15). Reg 8 also sets out notice requirements where the employee changes her mind more than once in regard to the intended return date. If after notifying the employer that she intends to return before the end of AML on return date A and then decides to return on an earlier date she must give eight weeks' notice of the new return date. If she intends to return later than date A she must give eight weeks' notice of the new date the notice period ending with date A. These provisions are applied as appropriate to adoption leave (Reg 15);

· Reg 9 enables an employee on maternity leave to work for up to 10 days during the maternity leave period without bringing the leave to an end. Work may include training or any other activity undertaken to assist the employee in keeping in touch with the workplace. The regulation also sets out the reasonable contact which employers and employees are entitled to have with each other during the leave period. The work undertaken must be agreed between the parties and the employer cannot demand that the employee undertake such work. In addition the days of work do not extend the leave period. There are equivalent provisions for adoption leave.

· Regs 10 and 16 protect the employee from any detriment for undertaking, considering undertaking or not undertaking such work and dismissal for such a reason is automatically unfair;

· Regs 11 and 17 remove the small employers' exemption in order to clarify that the employee has the right to return to the same or similar job regardless of the size of the organisation for which the employee works. If the employee is prevented from doing so in these circumstances the dismissal will be automatically unfair. Currently this protection does not apply where the total number of workers employed by the employer (and associated employers) does not exceed five.
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EMPLOYMENT LAW

Wrongful dismissal: tribunal cap on damages

Claims for statutory unfair dismissal must be brought before employment tribunals. Contractual claims for wrongful dismissal can also be brought before employment tribunals but the damages that can be awarded are capped at £25,000 even though the claimant's loss is known to be greater.

What is the position where a tribunal hears a case for wrongful dismissal and while accepting that the claimant's loss is greater makes an award of £25,000 being governed by its cap? Can the claimant then proceed with a claim in the High Court for the balance between the capped award and the actual loss?

The Court of Appeal dealt with this situation in:

Roderick Fraser v HLMAD Ltd (2006) Solicitors Journal 809.

F appealed against an order striking out his claim form and dismissing his wrongful dismissal claim in the High Court against HLMAD Ltd. F's dismissal was effected by the administrative receivers of HLMAD Ltd. F claimed unfair dismissal and wrongful dismissal before an employment tribunal. In his claim initiating the proceedings in the tribunal he stated that he reserved the right to pursue an action in the High Court for wrongful dismissal in excess of £25,000 the tribunal maximum.

F later began an action in the High Court for wrongful dismissal but did not withdraw the tribunal claim. The tribunal went on to rule in F's favour on the unfair dismissal and the wrongful dismissal claims capping the damages on the latter claim to £25,000 even though it found that F had suffered a far greater loss.

F's claim in the High Court was struck out and this was upheld by the Court of Appeal. The civil procedure rule of merger applied. The effect of a judgment for the claimant absorbs any claim that was the subject of the action into the judgment so that the claimant's rights were then confined to enforcing the judgment. The claim for the excess over £25,000 was not a separate cause of action because this could not be split into two causes of action one for damage up to £25,000 and another for the balance.

A claimant who expected to recover more than £25,000 for wrongful dismissal should bring that claim in the High Court. The merger of a claim into the judgment of the tribunal was not prevented by the express statement made in the tribunal claim form that F reserved his right to bring High Court proceedings for the excess over £25,000.
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LAW OF TORTS

Negligence: causation where several defendants contribute to damage

Texts in which the law of torts is included normally carry an explanation of the House of Lords ruling in Fairchild v Glenhaven Funeral Services Ltd [2003] 1 AC 32. In that case the House of Lords ruled that a worker who had contracted mesothelioma after being wrongfully exposed to asbestos dust by more than one employer and at different times could sue any of them leaving the employer who had been successfully sued to claim a contribution against the others involved. The House of Lords did not apply the Fairchild exception to the general rule of causation in Barker v Corus (UK) Plc [2006] All ER(D) 23 May where in essence their Lordships ruled that each employer must pay according to responsibility e.g. in the sense of the time each employer employed the worker based on time of exposure. Insolvent employers paid nothing.

Parliament has now restored the position taken in Fairchild by introducing an amendment to the Compensation Act 2006 which received the Royal Assent on 25 July 2006.

Negligence: the compensation culture The Compensation Act 2006 

The Compensation Act 2006 is in part a measure to ensure that those undertaking 'desirable' activities such as school adventure holidays abroad will receive the protection of the law which suggests that a lower standard of care will be required where injury during a desirable activity is concerned. 'Desirable activity' is not defined but it is not confined to voluntary activities. There are problems here. For example fighting fires is it could be said a desirable activity and yet surely it is not the intention to lower the duty of care where fire-fighters are killed or injured in fighting a fire or making rescues in situations caused by negligence. Employers might well say that  taking specified precautions might have hindered the desirable activities in which fire-fighters are engaged. Additionally, of course, it may lead some over-enthusiastic teacher to take risks with pupils comforting himself or herself with the thought that there will be no accountability because of the desirable activity of e.g. mountaineering or canoeing.

The rest of the Act is concerned with regulation of personal injury claims and is useful because it has the effect of controlling claims by certain elements in the 'no-win-no-fee’ market.
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LAW OF TORTS

Professional negligence and limitation of actions

The House of Lords has ruled that the possibility of having to pay money in the future i.e. a contingent liability is not enough to start a period of limitation of actions running so that a claim for alleged professional negligence is statute-barred.

Law Society v Sephton & Co (a Firm) and Others (2006) The Times May 11.

The House of Lords dismissed the appeal by Sephton & Co an accountancy practice which contended that damage to the Law Society which had to pay some £1.2m from its compensation fund to clients of Solihull solicitor Andrew Payne occurred more than six years before the Law Society issued its claim form on Sephton so that the Society's claim was statute barred.

Over the period 1988 to 1995 Andrew Payne misappropriated around £750,000 from his client account; he was later struck off and imprisoned. During that period the Law Society had relied on reports by Sephton that the books and accounts of Payne & Co had been examined and that they complied with the Solicitors' Accounts Rules. Lord Hoffmann said that the partner in Sephton was negligent in signing the relevant reports since he could not have made a proper examination without discovering the misappropriations.

Sephton contended that the damage to the Law Society occurred when it supplied its reports for the years ending 31 October 1988 to 1995 and since the Law Society did not serve its claim form until 16 May 2002 the claim was statute barred; it should not proceed being brought more than six years after the damage (see s 2 Limitation Act 1980).

The House of Lords did not agree. During the period 1988 to 1995 the liability of the Law Society was only contingent in the sense that a client might make a claim on the compensation fund. In fact the first claim by a client of Payne & Co was not made until July 1996 with payment being made in October 1996. Thus the Law Society's claim was made before the limitation period had expired. Claims continued to be made until January 2003.

As Lord Hoffmann said '... the possibility of an obligation to pay money in the future is not in itself damage'. Sephton's appeal was dismissed.

Comment: Accountants and other professionals face an uncertain future as regards liability. A solution might be well-drafted provisions in letters retaining a firm to do work which might impose shorter and more certain contractual time limits for bringing claims.
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LAW OF PROPERTY

Extinguishing easements by statutory authority

It is often stated that an easement i.e. rights over the property of another may be brought to an end by statutory authority. The High Court has given an example by ruling that an easement may be extinguished where a public authority such as a local government authority requires work to be done on premises by reason of statutory powers that will on completion block off the easement.

Jones v Cleanthi [2006] 1 All ER 1029

The claimant had a leasehold interest in a flat. The lease gave her access down the hall of the block to where refuse was collected by the local authority. She sub-let the flat and while she was away the local authority acting under Part XI of the Housing Act 1985 and in connection with the fact that the property was in multi-occupation, served a notice on the landlord to carry out works on the premises. These included building a fire wall across the hall so that that form of access to the refuse area was denied to the claimant. When she returned to the flat she raised, eventually before the High Court, her right to an easement of way down the hall.

The High Court ruled that since the work had been done under statutory power and in compliance with a statutory duty the easement of way had been extinguished. The landlord had no alternative but to carry out the instructions of the local authority.
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THE CRIME OF MANSLAUGHTER AND CORPORATE CRIME 

(senior management failure)

Corporate manslaughter and Corporate Homicide Bill 2006

After long deliberation and consultation the government has published the above Bill. It makes provision for a new offence of corporate manslaughter (to be called corporate homicide in Scotland). The Bill was introduced in the Commons on 20 July 2006 and will be carried over to the next session of Parliament beginning in October 2006. It is scheduled for a second reading in the Commons on 10 October 2006.

Under current law a company can only be convicted of corporate manslaughter if there is enough evidence to find a senior individual within the company guilty. This does not reflect the reality of modern corporate life, certainly in larger companies and to date only small organisations have been convicted as in R v OLL (Winchester Crown Court) 1994 (unreported) where the company and its managing director were found guilty of manslaughter when while acting as an activity centre there was responsibility for the deaths of four teenagers in the Lyme Bay canoe disaster. Significantly the MD was also the sole shareholder in the one-man company and it was easy to impute his conduct also to that of the company. He was imprisoned for one year and the company was fined.

The new criminal offence addresses this situation by allowing the courts to consider the overall picture of how an organisation's activities were managed by its senior managers rather than focusing on the actions of one individual. Clause 2 defines a senior manager as an individual who plays a significant role in the making of decisions about how the whole or a substantial part of those activities are to be managed or organised or actually managed. Failings at junior management level will not lead to the prosecution of the company.

An organisation will be guilty of the new offence where the gross failure of senior management has lead to the death of an employee or a member of the public. It will include failure to ensure safe working practices for employees and failure to maintain the safety of premises. It will cover the provision of goods and services to members of the public and the construction, use and maintenance of the infrastructure or vehicles when operating commercially. Crown organisations are included.

Companies found guilty of corporate manslaughter will be subject to an unlimited fine. The court will also be able to impose a remedial order to take specified steps to remedy the breach within a specified period.

The Bill does not include a directors' offence carrying with it the possibility of imprisonment as has been proposed in the past.

Copies of the Bill can be accessed at http://www.publications.parliament.uk/pa/pabills.htm
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