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BUSINESS LAW
English Legal System
Judge-only fraud trials

We have already noted that the Fraud (Trials without a Jury) Bill had been introduced in the Commons. It completed its Commons stages but was defeated in the House of Lords at the second reading stage by 216 votes to 143. The Government had announced before the Bill was rejected that if this were to be the case, it would be reintroduced in the next session with a view to using the Parliament Acts 1911 and 1949 to enact it, if necessary, without the consent of the Lords.
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Sale of Goods

A repairer will not say what was wrong

Business and other contracts for the sale of goods are, in the absence of special contractual provisions, governed by the Sale of Goods Act 1979. However, the House of Lords has recently given a ruling in an area on which the Sale of Goods Act is silent. The question before the court was whether a buyer is entitled to reject goods where the buyer has given the seller a chance to repair a defect and the seller has successfully done so but refuses to tell the buyer the nature of the defect that required the repair. (See J & H Ritchie v Lloyds Ltd [2007] UKHL 9.)

The subject matter of the contract was agricultural machinery which was defective, thus giving the buyer the right to reject the machinery when the defect first emerged. However, the buyer decided to give the seller an opportunity to repair the machinery. There was no doubt that under s 35(6)(a) of the 1979 Act the buyer could not, at that stage, be regarded as having accepted the goods pending the repair. However, was he still entitled to reject them when they were offered to him following a successful repair because the seller would not disclose the nature of the defect?

The House of Lords ruled that he was because:

•
the buyer had to be in a position to exercise his acceptance in an informed way;

•
without knowing what the defect had been, the buyer could not make an informed choice as regards his acceptance. Was the defect something trivial or more fundamental?

Comment Although the case was concerned with complex agricultural machinery, the ruling could be applied to complex electronic equipment which is to be found in most, if not all, business offices.
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Employment
Discrimination by association

The Employment Appeal Tribunal has referred a claim by a woman to the European Court of Justice which could have a major impact on the employment prospects of those who provide unpaid care to others. (See Coleman v Attridge Law [2006] ET/2303745/05.)

The claim is for constructive unfair dismissal and disability discrimination. However, the disability claim is based, not on her own disability, but on the fact that she is the carer of a disabled person who is her son. Her claim is based on the European Union's Equal Treatment Framework Directive and its impact on disability discrimination legislation in the United Kingdom.

Ms Coleman, who is a legal secretary, alleges that she was subjected to unfair treatment by her employers before she resigned in March 2005. This consisted of being criticised and described as lazy when she wanted time off to care for her son. In addition, she was not allowed to work flexibly in contrast to mothers of non-disabled children who worked for the same employer. The employer argued that discrimination legislation in the UK did not include discrimination by association and questioned the authority of the chairman of the employment tribunal that originally took the case to refer the issue to the ECJ. However, the EAT ruled that the employment tribunal did have the power to make the reference.

Of the questions referred to the ECJ for a preliminary hearing, the two main ones are:

•
In the context of the prohibition of discrimination on grounds of disability, does the Directive protect from direct discrimination and harassment only those persons who are themselves disabled?

•
If the answer to the first question is no, does the Directive protect employees who, though they are not themselves disabled, are treated less favourably on the ground of their association with a person who is disabled?

The other questions draw the above questions more specifically into the facts of this case.

Comment It is a matter of significance to note that Judge Peter Clark, who affirmed the right of the tribunal to refer in the EAT, also agreed with the chairman of that tribunal that the UK Disability Discrimination Act 1995 ‘is capable of interpretation, consistent with an interpretation of the Directive ... to include associative discrimination'.

TUPE and change of control on share sale

It is well established that the Transfer of Undertakings (Protection of Employment) Regulations 2006 do not apply to transfer the employees of Company A to Company B where Company B merely purchases the shares of Company A. This is because the identity of Company A does not change. The employees continue in the employment of Company A: it is only the ownership of that company which has changed. However, the Employment Appeal Tribunal has been asked to rule whether, following a share sale, the conduct of the new owners in undertaking management activities within the company acquired amounted to a TUPE transfer in contrast to a mere share transfer. (See The Print Factory (London) 1991 Ltd v Millam (2006) 796 IRLB 13.

Mr Millam was employed by Fencourt Printers Ltd. Fencourt was sold to McCorquodale Confidential Print Ltd. The sale was a share sale agreement. Fencourt continued to operate as separate company. The companies retained separate VAT registrations and separate accounts. However, after the share sale, McCorquodale took over payment of wages to the Fencourt employees and managed its contributory pension scheme and took over its sales function. Fencourt held its own board meetings but there were also combined board meetings.

The two companies went into administration in 2005. Mr Millam was dismissed in May 2005 and the day after his dismissal McCorquodale, but not Fencourt, was acquired by The Print Factory by way of a TUPE transfer.

Mr Millam wanted to bring a number of claims in regard to his dismissal and other contractual matters against The Print Factory. To do this successfully he had to show that when he was dismissed he was, in fact, employed by McCorquodale and so protected by the TUPE regulations when McCorquodale was transferred to The Print Factory. This involved him in showing that there had been a TUPE transfer from Fencourt to McCorquodale. The employment tribunal held that there had been a TUPE transfer because of the management control element and that Mr Millam was, therefore, employed by McCorquodale at the date of his dismissal.

There was an appeal to the EAT which ruled:

•
The tribunal was not entitled to draw aside the corporate veil and conclude that the share transfer was a TUPE transfer merely because the company that had acquired the shares had then effectively managed and controlled the subsidiary as though it formed part of the same entity.

•
The subsidiary’s lack of independence did not show that the holding company owned its business. The subsidiary had retained its assets and employees. Furthermore, there was no indication that the arrangement was a sham. Therefore, the proper conclusion was that, in law, the two companies were separate entities.

Mr Millam was therefore employed by Fencourt at the date of the transfer between McCorquodale and The Print Factory so that the EAT allowed the Print Factory's appeal and Mr Millam lost his case.

Redundancy: when fresh consultation is not required

In Vauxhall Motors Ltd v Transport and General Workers' Union (2006) 789 IRLB 13 the Employment Appeal Tribunal ruled that if after the original consultation period had expired without redundancy dismissals, but redundancies did take place some months later, the employer could rely on the original consultation as complying with the law provided meaningful consultation had continued during the extended period, as it had in this case. The 90-days period specified in s 188 of the Trade Union and Labour Relations (Consolidation) Act 1992 fixes the start of the consultation period, but does not impose a time limit for reliance on the original notification to employees.

The essential facts as regards the union's case were that notification of proposed redundancies was given to the union by the employer in 2003 and this commenced the statutory consultation period of 90 days. Consultations continued beyond that period and in fact no redundancies took place in 2003 and some new contracts were placed with employees. Eventually, out of some 400 employees mentioned in the notice to the union of 2003 as proposed redundancies, only 46 were at risk in 2004. These were made redundant in November 2004 without service of any further notice on the union. The union claimed that s 188 of the 1992 Act had been infringed and asked for protective awards for the redundant employees.

An employment tribunal agreed that s188 had been infringed and made awards. The employer appealed to the EAT, which did not agree. It found that the entire consultation process from 2003 to November 2004 had continued ‘seamlessly’ without ‘the elastic breaking', and indeed many new contract arrangements had resulted from this 'meaningful and effective consultation'.

The EAT allowed the company's appeal and set aside the tribunal's declaration of breach of s188 and the protective awards.

Flexible working: a new right

SI 2006 3314 These Regulations, entitled the Flexible Working (Eligibility, Complaints and Remedies) Regulations 2006, are in force from 6 April 2007. They provide for employees who are carers of certain adults to have the same right to request flexible hours working as those employees who care for children under six or children who are disabled where the age is 18.

The eligibility criteria which an employee must satisfy in order to make a request to care for a person over 18 are set out in Regulation 5, and are:

•
26 weeks' qualifying service

•
care must be given to a person they are married to, or be the partner or civil partner of the employee or a relative, or a person living at the same address as the employee.

The regulations are available at http://www.opsi.gov.uk/si/si2006/20063314.htm
Maternity etc rates increased

The draft Social Security Benefits Up-rating Order 2007 has been laid before Parliament. Under the provisions of the Order maternity, paternity, and adoption pay are increased to £112.75 per week from 1 April 2007, while statutory sick pay (standard rate) is increased to £72.55 per week.

National Minimum Wage (NMW) Government to use power to fine more extensively

The Department of Trade and Industry has published its policy on penalties for non-payment of the NMW. Under the National Minimum Wage Act 1998, in answer to a complaint that the minimum wage has not been paid, HM Revenue and Customs (HMRC) can follow the following procedure:

•
The employer is served with an enforcement notice setting out the amount owed and the time in which it should be paid.

•
If an employer has not complied with the enforcement notice he or she may be served with a penalty notice levying a fine calculated by a statutory formula. The minimum penalty is payable on defaulting on an enforcement order naming one worker.

•
The calculation is twice the current adult rate for NMW (£5.35) x one worker x (usually) 21 days of default = £224.70.

•
At the next stage HMRC may institute criminal proceedings under which the employer faces a fine of up to £5,000.

•
At the same time HMRC will commence proceedings in a civil court to recover the arrears on behalf of the worker.

The DTI's document states that it will be government policy consistently to use the penalty notice procedure, even where it is the employer's first offence.

The policy document can be accessed at http://www.dti.gov.uk/files/file36381.pdf
Rise in minimum wage

The Government has announced that it has accepted the Low Pay Commission's recommendations on minimum pay.

From 1 October 2007 the new NMW levels will increase as follows:

•
main adult rate: 

rises to £5.52 from £5.35;

•
for workers aged 18–21: 
rises to £4.60 from £4.45;

•
for 16 and 17-year olds: 
rises to £3.40 from £3.30.

Comment  The rise of 3.2% represents the first time since 2002 that the NMW has increased by less than the growth in average earnings. The Government rejected calls to bring those aged 21 within the adult rate. As noted in the April issue 2007 at pXX, the Government intends to introduce new measures to step up the enforcement of the low pay rules.

Government Must Recast Sex Discrimination Regulations 2005

The Equal Opportunities Commission has challenged the scope of the Employment Equality (Sex Discrimination) Regulations 2005. The challenge, in the High Court by way of judicial review, has resulted in a ruling by the High Court that the lack of clarity in the 2005 Regulations can be remedied only by recasting the regulations to properly implement Directive 2002/73/EC. (See Equal Opportunities Commission v Secretary of State for Trade and Industry [2007] EWHC 483.)

The Directive is designed to ensure that women in the workplace are not subjected to any unwanted conduct relating to their sex which violates their dignity or creates an intimidating, hostile, degrading, humiliating or offensive environment. The same rules are applied also to pregnancy discrimination. Women who are subjected to sexual harassment in the course of their employment are entitled to bring a claim against their employer.

What is not made clear by the 2005 regulations, according to the High Court, is whether women are protected against harassment by clients, customers and members of the public while they are in course of employment. This protection is given by the Directive. Ministers must now recast the 2005 regulations to meet Government obligations under European Union law.

Whistleblowers: must act disclosed be unlawful?

The Court of Appeal has given a ruling that is helpful in clarifying the requirements for protection from dismissal of an employee who has made disclosures regarding relevant matters affecting the workplace. (See Babula v Waltham Forest College [2007] EWCA Civ 174.)

Mr Babula had been employed by the college as a lecturer. While so employed he reported the conduct of a former employee to the police when the college refused to act on his disclosure. The situation was then such that Mr Babula felt he had no option but to resign. He then claimed constructive unfair dismissal and claimed the protection of Part IVA of the Employment Act 1996 on the basis of his disclosure that a criminal offence had been committed.

The defendants had achieved a strike out of the claim on the grounds that the disclosures were wrong. The Court of Appeal restored the complaint. In particular, it ruled that the protection was available, whether the information disclosed was shown to be right or wrong. An employee's reasonable belief that the information disclosed tended to show that a criminal offence had been committed was enough. The fact that the information is wrong will not prevent a court reaching the conclusion that there was reasonable belief.

Giving the lead judgment, Lord Justice Wall said: ‘to expect employees on the factory floor or in shops and offices to have a detailed knowledge of the criminal law sufficient to enable them to determine whether or not particular facts as a matter of law constitute a criminal offence, seems to me both unrealistic and to work against the policy of the statute'.

Comment  The ruling will strengthen the hand of genuine whistleblowers.

Two cases to emerge from the Employment Appeal Tribunal recently deal with the result of an employer's lack of diligence in the preparation and presentation of his case before a tribunal, and a decision which provides guidelines that should help to decide more precisely when an agency worker may have to be regarded as a full-time worker.

Tribunal hearings: be well prepared and in time

The illustration here is Premium Care Homes v Osborne (2007). The employer had been in default of a number of tribunal orders. On the day of the hearing the employer turned up with witness statements that had not been served and a 26-page statement. The tribunal barred the employer from taking part in the hearing because of the difficulty of ensuring a fair trial, but allowed him to contest the amount of damages awarded to the employee.

The EAT upheld the tribunal's decision to bar the employer from the hearing and that he should be allowed to contest the damages. Causing delay in a tribunal merely tends to cut the time for trail of the substantive issues. This could be justified only where:

•
the employer had not seen the claimant's statements at the time of drafting his own and so had no benefit from that, and/or

•
the barrister for the claimant was acting pro bono and might not have been able to return for an adjourned meeting.

Comment The case is a reminder that tribunals will strike out cases where tribunal order; are not complied with. Furthermore, the days of an easier approach to these matters and the admission of evidence appear to be over.

Workers from agencies: EAT guidance

The case of .James v Greenwich Council (2007) is to be welcomed by employers because it reverses a recent trend of tribunals finding that agency workers have become the employees of the company using their services, ie the end-user. The Employment Appeal Tribunal ruled in the case that Ms James was not an employee of the council for whom she had worked for five years because, it was said, of lack of mutual obligations. However, the EAT gave some guidance on interpreting the relationship between the worker and the end-user as follows:

•
a contract of employment should not be implied between the worker and the end-user merely because the latter cannot insist upon the agency supplying a particular worker;

•
where there was no pre-existing contract between the worker and the end user it will be a rare case in which there will be enough evidence to conclude that the new arrangements do constitute a contract of service between them;

•
if a contract between the worker and the end-user is to be construed, there must be some words or conduct after the relationship began which entitle the court to infer that the agency arrangements do not govern how the work is being performed and that this can only be done through a contract between them.

Comment  At least now employers should know that if proper agency relations are set up there should be no employment liability for the individual from the agency.

Unfair dismissal and adoption leave

In what is believed to be the first case of its kind, the Nottingham Employment Tribunal has granted the claim of a woman which claim was directly related to the employee's request for adoption leave. (See Anna Coulombeau v Enterprise Rent-a-Car (UK) (2007) 157 NLJ 306 (a note).)

The tribunal ruled that her dismissal was unfair since it was on her adoption intentions and subsequent adoption leave.

The tribunal also found sex discrimination against the claimant during her employment because she was dismissed for minor errors for which male comparators had merely been reprimanded.

In contrast to other indications in this case it appeared that the claimant had been promoted twice in her 18-month career with the company and named employee of the month.

Workplace smoking ban

The Smoke-Free (Premises and Enforcement) Regulations 2006 SI 2006/3368 bring into force on 1 July 2007 a ban on smoking in public places in England, including most workplaces. There are penalties for smoking offences, including a fine of up to £2,500 for failure to prevent smoking in a smoke-free place. The source of the relevant law is the Health Act 2006. The ban in Wales commenced on 2 April 2007.
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