The pharmaceutical companies get TRIP'ed up

The Kyoto protocol has been one source of fierce international debate. Another has been is the WTO agreement on intellectual property rights. The WTO Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement) is one of the cornerstones of the organisation. The agreement covers not only intellectual property but also patents. It sets out standards of protection for patent holders and identifies the mechanisms by which patent holders can enforce their rights. 

As a recent WTO document stated, 

[the TRIPS Agreement] attempts to strike a balance between the long-term social objectives of providing incentives for future inventions and creation, and the short-term objectives of allowing people to use existing inventions and creations. 

The issue most recently in the news is that of patents. 

Patents provide the patent owner with the legal means to prevent others from making, using, or selling the new invention for a limited period of time, subject to a number of exceptions. 1
Under the TRIPS Agreement, WTO members are obliged to provide patent protection for an invention for up to 20 years from the date the patent was filed. However, there are three clauses under which a patent might be refused: 

· inventions whose commercial exploitation needs to be prevented to protect human, animal or plant life or health; 

· diagnostic, therapeutic and surgical methods for treating humans and animals; 

· certain plant and animal inventions. 

It is over these issues of public health that a fierce legal battle was fought between the world's major pharmaceutical companies (42 in total) and the government of South Africa, which was accused by the companies of breaching patent protection and thereby formally breaking the TRIPS Agreement. 

The battle between South Africa and the world's largest pharmaceutical companies arose over the problems of Aids and HIV, and South Africa's attempt to afford the drugs to deal with this problem. Buying the necessary drugs from the Western pharmaceutical companies to keep a person alive was costing the South African government between $10 000 and $15 000 per patient per year - a figure it could simply not afford. 

The case made against South Africa was that, in order to avoid paying the high prices of the drugs companies, it was buying cheaper drugs, known as 'generics'. These drugs were produced by countries such as Brazil and India, where national laws had enabled them to disregard patents on public health grounds. Under changes in the law made in 1997, the South African government gave itself the power to allow the importation of cheap drugs, thereby breaching the TRIPS Agreement. These generic drugs were purchased by South Africa for a fraction of the prices set by the major companies for their patented drugs. 

The pharmaceutical companies' opposition to these practices was swift. They claimed that the public health clause, within the TRIPS Agreement, was being used in an indiscriminate way. Government power to buy-in cheap medicine was going far beyond what might be termed an 'emergency situation'. It was simply 'a tactic being used by government to avoid paying for drugs, whose prices were a reflection of the time and money that had been put into the development of the product'. The pharmaceutical companies claimed that it costs at least $1 billion and takes up to 12 years to release a new medicine on to the market, and that the actions of countries such as South Africa and Brazil were seriously threatening the future development of medicine, if future profits could not be secured. In addition, the companies claimed that they were making substantial allowances to less developed countries, where many drugs were discounted by as much as 85 per cent. 

However as Larry Elliott points out, the arguments of the pharmaceutical companies simply do not add up, 

For a start, their profit margins were already fat even before the TRIPS deal came into force. Secondly, R&D costs are dwarfed by money spent on marketing drugs. Thirdly, only 10% of R&D goes on drugs that account for 90% of global disease, with the bulk spent on first-world afflictions such as obesity. Finally, the drugs made available at lower prices are limited in supply and still more expensive than generic substitutes.2 

Critics claim that the drug companies were using the courts for one thing only, and that was to ensure they maintained their monopoly position over drug pricing. 

Such was the public outcry over profits being put before human lives, that in April 2001 the pharmaceutical companies dropped the case. South Africa was now free to purchase drugs from whichever source it wished. Pressure on the drugs companies came not just from non-governmental organisations, but also from the EU and the United States government. Public opinion, in this case, was decisive. The drugs companies clearly felt that their reputation, or what was left of it, was still worth salvaging. To continue with the lawsuit may have done far more damage to profits than any decision made by the South African government. 

To find out more about the relationship between the poorest countries of the world and the WTO, see Box 11.2 in Essentials of Economics (2nd edition), which reviews the recent history of relations between the two. Chapter 11 looks at the whole topic of international trade and discusses the relative merits of free trade and protection for individual countries or specific interests. 

---------------- 

1 TRIPS and pharmaceutical patents, WTO Fact Sheet, April 2001

2 Larry Elliott, 'Evil triumphs in a sick society', Guardian, 12 February 2001 

